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• ' t P H C J l ' y UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION Vll 
901 NORTH STH STREET 

KANSAS CITY, KANSAS 66101 

September 28,2005 

Otkfer: 
f~7^% 'OS- j 

Ms. Terry J. Satterlee 
Lathrop & Gage, L.C. 
2345 Grand Boulevard 
Suite 2800 
Kansas City, Missouri 64108-2684 

David M. Traster, Esq. 
Foulston & Siefkin L.L.P. 
Commerce Bank Center 
1551 North Waterfront Parkway 
Suite 100 
Wichita, Kansas 67206-4466 

Re: CERCLA Docket No. 07-2005-0268 

Dear Terry and David: 

Pursuant to Paragraphs 49 and 50 of the above-referenced Agreement, and in accordance 
with Section 122(i)(l) ofthe Comprehensive Environmental Response, Compensation and 
Liability Act, as amended (CERCLA), 42 U.S.C. § 9622(i)(l), and Section 7003(d) ofthe 
Resource Conservation and Recovery Act (RCRA), 42 U.S.C. § 9673(d), this letter serves as 
wntten notice that the pubUc comment period has closed and EPA did not receive any comments 
regarding the Agreement. Thus, there were no additional facts disclosed or considerations 
presented during the comment period which would indicate that the Agreement is inappropriate 
improper or madequate. Therefore, the Effective Date ofthe Agreement is the date of this letter 
We appreciate your assistance in finalizing this Agreement, and please do not hesitate to give me 
a call at (913) 551-7826 if you need additional information or have any questions or concems. 

Sincerely, 

Alyse Stoy 
Assistant Regional Counsel 

cc: Mike Felix, NDEQ 
Annette Kovar, NDEQ 40225892 

SUPERFUND RECORDS 

RECYCLE® 
HPER OWUKS nCrCUD F«ER5 



U.S. ENVIRONMENTAL PROTECTION AGENCY 
REGIONVn 

IN THE MATTER OF: 

Garvey Elevator Site 
Hastings, Nebraska 

AGP Grain Marketing, LLC 
and Garvey Elevators, Inc. 

05 SEP 28 m S'U3 

ENVIROMHEHT.M PROTECTIOH 
AGEHCY-REGION v n , 

AGREEMENT REGIONAL HEARING CLERK 

U.S. EPA Region v n 
CERCLA Docket No. 07-2005-0268 

PROCEEDING UNDER SECTION 
122(h)(1) OF CERCLA 
42 U.S.C. §9622(h)(l) 

I. JURISDICTION 

1. This Agreement is entered into pursuant to the authority vested in the Administrator of 
the U.S. Environmental Protection Agency ("EPA") by Section 122(h)(1) ofthe Comprehensive 
Environmental Response, Compensation, and Liabihty Act of 1980, as amended ("CERCLA"), 
42 U.S.C. § 9622(h)(1), which authority has been delegated to the Regional Administrators ofthe 
EPA by EPA Delegation No. 14-14-D and redelegated to the Director, Superfimd Division by 
EPA Regional Delegation No. R7-14-014-D. This Agreement is also entered into pursuant to the 
authority ofthe Attorney General ofthe United States to compromise and settle claims ofthe 
United States, which authority, in the circtmistances of this settlement, has been delegated to 
Assistant Attorney General of the Environment and Natural Resources Division. 

2. This Agreement is made and entered into by EPA and AGP Grain Marketing, LLC. 
("Settling Party"), the party purchasing the Garvey Elevator Site ("Site"), and Garvey Elevators, 
Inc. ("Garvey"), the current owner/operator ofthe Site. Settling Party and Garvey consent to and 
will not contest the authority ofthe United States to enter into this Agreement or to implement or 
enforce its terms. 

n . BACKGROUND 

3. This Agreement concerns the Site which is located near Hastings, Nebraska. EPA alleges 
that the Site is a facility as defined by Section 101(9) of CERCLA, 42 U.S.C. § 9601(9). 

4. The Site is an active grain elevator owned and operated by Garvey since 1959. Carbon 
tetrachloride was used by Garvey as a grain ftimigant from 1959 to 1985. Carbon tetrachloride 
was released into the environment from a leak in an imderground delivery pipe at the Site. 
Settling Party was not involved at the Site until 1993. 



5. Garvey has performed certain actions to investigate and address the contamination at the 
Site, including the installation of ground water recovery wells and soil vapor extraction wells to 
address the on-Site soil and groimdwater contamination. In addition, Garvey has provided 
altemate sources ofdrinking water to nearby homes and businesses with private wells that have 
been impacted by contamination from the Site. 

6. A Preliminajy Assessment/Site Investigation was peafonned by the Nebraska Department 
of Environmental (Quality ("NDEQ") at the Site in January 2003. NDEQ collected ground water 
samples, conducted a domestic weD information and water treatment system survey, conducted a 
drinking water source/supply survey and a Global Positioning System survey. Information 
coUected at and near the Site suggests that carbon tetrachloride from the Site has reached the 
aquifer and migrated to nearby drinking water wells. 

7. In response to the release or threatened release of hazardous substances at or from the 
Site, EPA has determined that response actions are necessary at the Site pursuant to Section 104 
of CERCLA, 42 U.S.C. § 9604. 

8. In perfbiming and/or overseeing response actions at the Site, EPA has incurred response 
costs and will incur additional response costs in the fiiture, 

9. EPA, Settling Party and Garvey recognize that this Agreement has been negotiated in 
good faith and that this Agreement is entered into without the admission or adjudication of any 
issue of fact or law. The actions undertaken by Settling Party and Garvey in accordance with this 
Agreement do not constitute an admission of any liability by Settling Party or Garvey. Settling 
Party denies it has any liability for the Site. Settling Party and Garvey do not admit, and retain 
the right to controvert in any subsequent proceedings other than proceedings to implement or 
enforce this Agreement, the validity ofthe facts or allegations contained in this Section. 

m . PARTIES BOUND 

10. This Agreement shall be binding upon EPA and upon Settling Party, Garvey, and their 
successors and assigns. Any change in ownership or corporate or other legal status of Settling 
Party or Garvey, including but not limited to any transfer of assets or real or personal property, 
shall in no way alter Settling Party's or Garvey's rights and responsibilities imder this Agreement 
Notwithstanding any other provisions of this Agreement, all ofthe rights, benefits and 
obligations conferred upon Settling Party under this Agreement may be assigned or transferred to 
any person with the prior written consent of EPA. EPA shall conduct its review and approval or 
disapproval of any request for assignment or transfer within a reasonable timeframe, and any 
consent by EPA will not be unreasonably withheld Each signatory to this Agreement certifies 
that he or she is authorized to enter into the terms and conditions of this Agreement and to bind 
legally the party represented by him or ho*. 



IV. STATEMENT OF PURPOSE 

11. By entering into this Agreement, the mutual objectives ofthe Parties are to: (1) allow 
Settling Party to resolve any potential civil liability under Sections 106 and 107 of CTERCLA, 42 
U.S.C. §§ 9606 and 9607, with regard to the Site as provided in the Covenant Not to Sue by EPA 
in Section VHI, subject to the Reservations of Rights by EPA in Section DC; and (2) provide for 
fimds paid by Settling Party in consideration for this Agreement to be used by Garvey solely for 
EPA-approved response actions at the Site in accordance with the Escrow Agreement. 

12. Settling Party's responsibilities pursuant to this Agreement include: (i) payment of funds 
into an escrow account following closing ofthe purchase agreement to be used by Garvey to fimd 
response actions at the Site; (ii) provide Garvey and EPA access to the Site to conduct response 
actions; (iii) refrain from any activity that would interfere with the response actions or exacerbate 
the existing contamination at the Site; and (iv) comply with certain Site use restrictions, 
described herein. 

V. DEFINrnONS 

13. Unless otherwise expressly provided herein, temis used in this Agreemeiit that are 
defined in CERCLA or in regulations promulgated under CERCLA shall have the meanings 
assigned to them in CERCLA or in such regulations. Whenever terms listed below are used in 
this Agreement or in any appendix attached hereto, the following definitions shall apply: 

a. "Agreement" shall mean this Agreement and any attached appendices. In the 
event of conflict between this Agreement and any appendix, the Agreement shall control. 

b. "CERCLA" shall mean the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601, et seq. 

c. 'T)ay" shall mean a calendar day. In computing any period of time under this 
Agreement, where the last day would fall on a Saturday, Sunday, or federal holiday, the period 
shall run until the close of business of the next working day. 

d "EPA" shall mean the United States Environmental Protection Agency and any 
successor departments, agencies, or instnmaentalities ofthe United States. 

e. "Escrow Agreement" shall mean the Escrow Agreement entered into between 
Garvey, AGP, EPA and the Escrow Agent, attached as Appendix A, 

f "Interest" shall mean interest at the rate specified for interest on investments of 
the Hazardous Substance Superfimd established by 26 U.S.C. § 9507, compounded on October 1 
of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest shall be the 



rate in effect at the time the interest accrues. The rate of interest is subject to change on October 
1 of each year. 

g. 'Taragraph" shall mean a portion of this Agreement identified by an Arabic 
numeral or a lower case letter. 

h. 'Tarties" shall mean EPA, Settling Party and Garvey. 

i. "RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. § 
6901, et seq. (also known as the Resource Conservation and Recovery Act). 

numeral. 
j . "Section" shall mean a portion of this Agreement identified by a Roman 

k. "Settling Party" shall mean AGP Grain Marketing, LLC. 

1. "Site" shall mean die Garvey Elevator Superfimd Site, encompassing 
approximately 106 acres, located al 2315 W. Highway #6, Hastings, Adams County, Nebraska, 
and generally shown on the map included in Appendix B. 

m. "United States" shall mean the United States of America, including its 
departments, agencies, and instrumentalities, 

n, "Work" shall mean any and all activities performed by Garvey pursuant to the 
Administrative Order on Consent for Removal Action and Remedial Investigation/Feasibility 
Study (Docket No. CERCLA-07-2005-0215), and any response action required by EPA as set 
forth in any future Record of Decision, Action Memorandtmi, Administrative Order on Consent, 
Consent Decree, Unilateral Administrative Order and/or any other directive to be issued by EPA 
for the Site, as more particularly set forth in the Escrow Agreement 

VI. PAYMENT OF RESPONSE COSTS 

14. Within 45 days after the Effective Date of this Agreement as defined in Section XXHI, 
and pursuant to the terms ofthe Escrow Agreement attached as Appendix A, and provided that 
those conditions that warrant Cancellation under Section XXIV have not occurred. Settling Party 
shall deposit with the Escrow Agent $2,050,000.00 to be placed into an interest bearing Escrow 
Fund These fimds paid by Settling Party in consideration for this Agreement shall be used by 
Garvey to perfomi Work at the Site as directed and approved by EPA in its sole discretion. 
Garvey fiirther agrees to grant EPA a security interest in the Escrow Fund pursuant to the terms 
ofthe Escrow Agreement attached as Appendix A in order to secure Garvey's obligation to EPA 
pursuant to this Agreement 
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v n . INSTITUTIONAL CONTROLS 

15, Commencing on the Effective Date, Settling Party shall refrain from using the 
Site, or such oth^ property, in any manner that would unreasonably interfere with or adversely 
affect the in^lementation, integrity, or protectiveness ofthe response actions to be performed at 
or near the Site. Such restrictions include, but are not limited to, (1) the construction, 
installation, maintenance or use of any wells on the Site for the purpose of extracting water for 
human use or consunption; (2) disturbance ofthe subsur&ce ofthe Site; and (3) any type of 
residential development on the Site. 

16. Settling Party shall execute and record in the Recorder's OfBce of Adams County, 
State of Nebraska, an easement, running with the land, that (i) grants a right of access for.the 
purpose of conducting any activity related to response actions at or near the Site, and (ii) grants 
the right to enforce the land/water use restrictions listed in Paragraph 15 of this Agreement, or 
other restrictions that EPA determines are necessary to implement, ensure non-interference with, 
or ensure the protectiveness ofthe response actions to be performed at or near the Site. Settling 
Party shall grant the access rights and the rights to enforce the land/water use restiictions to (i) 
the United States, on behalf of EPA, and its representatives, (ii) the State and its representatives, 
(iii) Garvey, its contractors, subcontractors, and/or vendors, and/or (iv) other appropriate 
grantees. Settling Party sball, within 45 days of acquiring title to the Site, submit to EPA for 
review and approval with respect to such property: 

a A draft easement, in substantially the form attached hereto as Appendix C, 
that is enforceable under the laws ofthe State of Nebraska, and 

b. a current title insurance commitment or some other evidence of title 
acceptable to EPA, which shows titie to the land described in the easement to be fi^e and clear of 
all prior liens and encumbrances, subject to easements, restrictions, reservations of record, liens 
or encumbrances that are approved by EPA or when, despite best efforts. Settling Party is unable 
to obtain release or subordination of such prior liens or encumbrances. 

Within 15 days of EPA's approval and acceptance ofthe easement and the title evidence. 
Settling Party shall update the title search and, if it is determined that nothing has occurred since 
the effective date ofthe commitment to affect the title adversely, record the easement with the 
Recorder's Office of Adams County. Within 30 days of recording the easement. Settling Party 
shall provide EPA with a final titie insurance policy, or other final evidence of titie acceptable to 
EPA, and a copy ofthe original recorded easement showing the clerk's recording stamps, Ifthe 
easement is to be conveyed to the United States, the easement and titie evidence (including final 
title evidence) shall be prepared in accordance with the U.S. Department of Justice Titie 
Standards 2001, and approval ofthe sufSciency of titie must be obtained as required by 40 
U.S.C, § 255. 



17. For purposes of Paragraph 16 of this Agreement, "best efforts" includes the payment of 
reasonable sums of money in consideration of an agreement to release or subordinate a prior lien 
or encumbrance. If Settling Party is unable to obtain an agreement pursuant to Paragraph 16 
from the holder of a prior lien or encumbrance to release or subordinate such lien or 
encumbrance to the easement being created pursuant to this consent decree within 45 days after 
Settling Party acquires titie to the Site, Settling Party shall promptiy notify Ihe United States in 
writing, and shall include in that notification a surnmary ofthe steps that Settling Party has taken 
to attempt to comply with Paragraph 16 of this Agreement The United States may, as it deems 
^propriate, assist Settling Party in obtaining the release or subordination of a prior lien or 
encumbrance. Settling Party shall reimburse the United States for all costs incurred, direct or 
indirect, by the United States in obtaining such release/subordination of prior liens or 
encumbrances including, but not limited to, the reasonable cost of attorney tiime and the amount 
of monetary consideration paid or just compensation. 

18. If EPA reasonably determines that land/water use restrictions in the form of state or local 
laws, regulations, ordinances or other governmental controls are needed to implement the remedy 
selected in the future by EPA for the Site, ensure the integrity and protectiveness thereof, or 
ensure non-interference therewith. Settling Party shall provide reasonable cooperation with 
EPA's efforts to secure such governmental controls. 

19. Notwithstanding any provision of this Agreement, the United States retains all of its 
rights to require land/water use restrictions, including enforcement authorities related thereto, 
under CERCLA, RCRA and any other apphcable statute or regulations, 

Vm. DUE CARE/COOPERATION 

20. Settling Party shall exercise due care at the Site with respect to the contamination and 
shall comply with all local. State, and federal laws and regulations. EPA and Garvey agree, 
consistent with their responsibilities under applicable law, to use reasonable efforts to minimize 
any interference with Settiing Party's operations by their entry and response. EPA believes based 
on current information that response actions to address the contamination should not materially 
interfere with Settling Party's operations, and EPA agrees, consistent with the NCP, to make 
every effort to select future response actions that will not resiilt in material interference with 
Setting Party's operations. In the event Settiing Party becomes aware of any action or occurrence 
which causes or threatens a release of hazardous substances, pollutants or contaminants at or 
fi^m the Site that constitutes an emergency situation or may present an immediate threat to 
public health or welfare or the environment. Settling Party shall immediately take all reasonable 
and appropriate action to prevent abate, or minimize such release or threat of release, and shall, 
in addition to complying with any applicable notification requirements under Section 103 of 
CERCLA, 42 U.S.C. § 9603, or any other law, immediately notify EPA of such release or 
threatened release. 



EX. CERTIFICATION 

21. By entering into this Agreement, Settling Party certifies that to the best of its knowledge 
and belief it has fiilly and accurately disclosed to EPA all information known to Settling Party 
and all information in the possession or control of its officers, directors, employees, contractors 
and agents which relates in any way to any hazardous substances, pollutants or contaminants 
present or existing on or under the Site as ofthe Effective Date of this Agreement, or any past or 
potential future release of hazardous substances, pollutants or contaminants at or from the Site. 
The Settling Party also certifies that to the best of its knowledge and belief it has not caused or 
contributed to a release or threat of release of hazardous substances or pollutants or contaminants 
at the Site. Ifthe United States determines that information provided by Settling Party is not 
materially accurate and complete, the Agreement, within the sole discretion ofthe United States, 
shall be null and void and United States reserves all rights it may have. 

X. FAILURE TO COMPLY WITH AGREEMENT 

22. Interest on Late Payments. If Settling Party fails to make any payment required by 
Paragraph 14 by the required due date. Interest shall continue to accrae on the unpaid balance 
through the date of payment Payment of Interest made under this Paragraph shall be in addition 
to such other remedies or sanctions available to the United States by virtue of Settling Party's 
failure to make timely payments pursuant to Section VI, including but not limited to, payment of 
stipulated penalties pursuant to Paragraph 23. 

23. Stipulated Penalty. 

a. Ifthe amount due to EPA under Paragraph 14 is not paid by the required date. Settling 
Party shall be in violation of this Agreement and shall pay to EPA, as a stipulated penalty, in 
addition to the Interest required by Paragraph 22, $2,500.00 per violation per day that such 
payment is late. 

b. If Garvey fails to fully comply with the terms of this Agreement and Escrow 
Agreement attached as Appendix A, as determined by EPA, Garvey shall be in violation of this 
Agreement and shall pay to EPA, as a stipulated penalty $2,500.00 per violation per day of such 
noncompliance. 

c. Stipulated penalties are due and payable within 30 days ofthe date of demand for 
payment ofthe penalties by EPA All payments to EPA under this Paragraph shall be identified 
as "stipulated penalties" and shall be made by certified or cashier's check made payable to "EPA 
Hazardous Substance Superfund" The check, or a letter accompanying the check, shall identify 
the name and address ofthe party making payment, the Site name, the EPA Region and Site/Spill 
ID # A72Z, and the EPA docket number for this action (CERCLA-07-2005-0268), and shall be 
sent to: 



Mellon Bank 
EPA Superfimd 
P.O. Box 371099M 
Pittsburgh, Pennsylvania 15251 

d. At the time of each payment. Settling Party and/or Garvey shall also send notice that 
payment has been made to EPA in accordance with Section XIV (Notices and Submissions). 
Such notice shall identiiy tiae EPA Region and Site-Spill ID # A72Z and tiie EPA Docket 
Number for this action. 

e. Penalties shaU accrue as provided above regardless of whether EPA has notified 
Settling Party or Garvey ofthe violation or made a demand for paymrait but need only be paid 
upon demand All penalties shall begin to accrue on the day after payment or performance is due 
or the day a violation occurs, and shall continue to accrue through the date of payment or the 
final day of correction ofthe noncompliance or completion ofthe activity. Nothing herein shall 
prevent the simultaneous accrual of separate penalties for separate violations of this Agreement. 

24. In addition to tiie Interest and Stipulated Penalty payments required by this Section and 
any other remedies or sanctions available to the United States by virtue of Settling Party's or 
Garvey's failure to comply with the specified requirements of this Agreement, Settling Party and 
Garvey shall be subject to enforcement action pursuant to Section 122(h)(3) of CERCLA, 42 
U.S.C. § 9622(h)(3) for failure or refusal to comply witii any term or condition of this 
Agreement Ifthe United States brings an action to enforce this Agreement and is successful, 
Settling Party and Garvey shall reimbiirse the United States for all costs of such action, including 
but not limited to costs of attorney time. The rights and obligations of Garvey and Settling Party 
pursuant to this Agreement are severable and shall not be in any manner dependent upon each 
other. 

25. Notwithstanding any other provision of this Section, EPA may, in its unreviewable 
discretion, waive payment of any portion ofthe stipulated penalties that have accraed pursuant to 
this Agreement Settling Party's or Garvey's payment of stipulated penalties shall not excuse 
Settling Party or Garvey from payment as required by Section VI or from performance of any 
other requirements of this Agreement 

XI COVENANT NOT TO SUE BY EPA 

26. Covenant Not to Sue bv EPA. Except as specifically provided in Section XH 
(Reservations of Rights by EPA), EPA covenants not to sue or to take any other civil or 
administrative action against Settling Party, its successors and assigns pursuant to Sections 106 
and 107(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607(a), and Section 7003 of RCRA, 42 U.S.C. 
§ 6973, with regard to the Site. This covenant shall take effect upon receipt by EPA ofthe 
amount required by Section VI (Payment of Response Costs). This covenant not to sue is 
conditioned upon the satisfactory performance by Settling Party of its obligations under this 
Agreement. This covenant not to sue extends only to Settling Party and does not extend to any 
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other person. EPA, and the United States on behalf of EPA, expressly do not extend this 
covenant not to sue to Garvey or any of its predecessors, successors, assigns, parent 
corporation(s), subsidiary(s), ofBcer(s), director(s), or employees. 

x n . RESERVATIONS OF RIGHTS BY EPA 

27. EPA reserves, and this Agreement is witiiout prejudice to, all ri^ts against Settling Party 
with respect to all matters not expressly included within the Covenant Not to Sue by EPA in 
Paragraph 28. Notwithstanding any other provision of this Agreement, EPA reserves all rights 
against Settling Party with respect to: 

a. liability for failure of Settling Party to meet a requirement of this Agreement; 

b. criminal Uability; 

c. liability for damages for injury to, destruction of̂  or loss of natural resources, 
and for the costs of any natural resource damage assessments; 

d. liability resulting from exacerbation by Settling Party, its successors, assignees, 
lessees or sublessees, of contamination at the Site; 

e. liability, based upon Settling Party's transportation, treatment, storage, or 
disposal, or the arrangement for the transportation, treatment, storage, or disposal, of a hazardous 
substance or a solid waste at or in connection with the Site, after signature of this Agreement by 
Settling Party; 

£ liabihty arising from the past, present, or fiiture disposal, release or threat of 
release of a hazardous substance, pollutant, or contaminant by Settling Party outside ofthe Site; 
and 

g. liability under RCRA arising after the Effective Date of this Agreement on 
account of any actions by Settling Party, its successors, assignees, contractors, subcontractors, 
representatives, lessees or sublessees that require a RCTRA permit in accordance with 42 U.S.C. § 
6925 and 40 C.F.R. Parts 264 tiirough 270. 

28. Nothing in this Agreement is intended to be nor shall it be (X)nstrued as a release, 
covenant not to sue, or compromise of any claim or cause of action, administrative or judicial, 
civil or criminal, past or future, in law or in equity, which EPA may have against any person, 
firm, corporation or other entity not a signatory to this Agreement In addition, nothing in this 
Agreement is intended to be nor shall it be construed as a release, covenant not to sue, or 
compromise of any claim or cause of action, administrative or judicial, civil or criminal, past or 
future, in law or in equity, which EPA may have against Garvey or any of its predecessors, 
successors, assigns, parent corporation(s), subsidiaiy(s), ofl5cer(s), director(s), or employees. 



29. Nothing in this Agreement is intended to limit the right of EPA to undertake future 
response actions at the Site or to seek to compel parties other than Settling Party to perform or 
pay for response actions at the Site. Nothing in this Agreement shall in any way restrict or limit 
the nature or scope of response actions which may be taken or be required by EPA in exercising 
its authority under federal law. Settling Party acknowledges that it is purchasing property where 
response actions may be required 

• x m . COVENANT NOT TO SUE BY SETTLING PARTY 

30. Settling Party covenants not to sue and agrees not to assert any claims or causes of action 
against the United States, or its contractors or employees, with respect to the Site or this 
Agreement including but not Limited to: 

a. any direct or indirect claim for reimbursement fit)m the EPA Hazardous 
Substance Superfimd established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107, 111, 
112, or 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any otiier 
provision of law; 

b. any claims arising out of response actions at or in connection with the Site, 
including any claim under the United States Constitution, the Nebraska Constitution, the Tucker 
Act, 28 U.S.C. § 1491, tiie Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at 
common law; and 

c. any claim against the United States pursuant to Sections 107 and 113 of 
CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Site. 

Except as provided in Paragraph 34 (Waiver of Claim-Splitting Defenses), these covenants not to 
sue shall not apply in the event the United States brings a cause of action or issues an order 
pursuant to the reservations set forth in Paragraph 27(c), (e), or (f), but only to the extent that 
Settling Party's claims arise from the same response action or response costs that the United 
States is seeking pursuant to the apphcable reservation. 

31. Nothing in this Agreement shall be deemed to constitute ^proval or preauthorization of a 
claim witiiin tiie meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. 
300.700(d). 

XIV. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION 

32. Nothing in this Agreement shall be construed to create any rights in, or grant any cause of 
action to, any person not a Party to this Agreement EPA reserves any and all rights (including, 
but not limited to, any right to contribution), defenses, claims, demands, and causes of action that 
it may have with respect to any matter, transaction, or occurrence relating in any way to the Site 
against any person not a Party hereto. 
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33. The Parties agree that Settling Party is entitied, as of tiie effective date of this Agreement, 
to protection fiom contribution actions or claims as provided by Sections 113(f)(2) and 122(h)(4) 
of CERCLA, 42 U.S.C. §§ 9613(f)(2) and 9622(h)(4), for "matters addressed" in tiiis Agreement 
The "matters addressed" in this Agreement are all response actions taken or to be taken and all 
response costs incurred or to be incurred, at or in connection with the Site, by the United States 
or by any other persoiL The "matters addressed" in this Agreement do not include those response 
costs or response actions as to which EPA has reserved its rights under this Agreement (except 
for claims for failure to comply with this Agreement), in the event that EPA asserts rights against 
Settling Party coming within the scope of such reservations. 

34. In any subsequent administrative or judicial proceeding initiated by EPA, or the United 
States on behalf of EPA, for injunctive relief̂  recovery of response costs, or other relief relating 
to the Site, Settling Party shall not assert and may not maintain, any defense or claim based upoh 
the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or 
other defenses based upon any contention that the claims raised by EPA, or the United States on 
behalf of EPA, in the subsequent proceeding were or should have been brought in the instant 
case; provided, however, that nothing in this Paragraph affects the enforceability ofthe Covenant 
Not to Sue by EPA set forth in Section XL 

XV. SITE ACCESS 

35. Commencing upon the effective date of this Agreement, and to the extent Settling Party 
has legal authority to control access to the Site, Settling Party agrees to provide EPA, Garvey and 
their representatives and contractors access at all reasonable times to the Site for the purpose of 
conducting any response activity related to the Site, including but not limited to: 

a. Monitoring, investigation, removal, remedial or other activities at the Site; 

b. Verifying any data or information submitted to EPA; 

c. Conducting investigations relating to contamination at or near tiie Site; 

d. Obtaining samples; 

e. Assessing the need for, planning, or implementing response actions at or near 
the Site; and 

f Inspecting and copying records, operating logs, contracts, or other documents 
maintained or generated by Settling Party or its agents, consistent with Section XVI (Access to 
Information). 

36. Settling Party shall ensure that assignees, successors in interest, lessees, and sublessees of 
the Site property shall be subject to the same requirement to provide the same access and 
cooperatioa Settling Party shall ensure that a copy of this Agreement is provided to any current 
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lessee or sublessee on the Site property as ofthe effective date of this Agreement and shall 
ensure that any subsequent leases, subleases, assignments or transfers ofthe Site property or an 
interest in the Site property are consistent with this Agreemait. 

37. Notwithstanding any provision of this Agreement, EPA retains all of its access authorities 
and rights, including enforcement authorities related thereto, under CERCLA, RCRA, and any 
other ^phcable statutes or regulations. 

XVL ACCESS TO INFORMATION 

38. Settling Party shall provide to EPA, upon request, copies of all records, reports, or 
information (hereinafter referred to as "records") within its possession or control or that of its 
contractors or agents relating to activities at the Site or to the implementation of this Agreement, 
including, but not limited to, sampling, analysis, chain of custody records, manifests, trucking 
logs, receipts, reports, sample traffic routing, correspondence, or other documents or information 
related to the Site. 

39. Confidential Business Information and Privileged Documents. 

a. Settling Party may assert business confidentiality claims covering part or all ofthe 
records submitted to EPA under this Agreement to the extent permitted by and in accordance 
witii Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. 2.203(b). Records 
determined to be confidential by EPA will be accorded the protection specified in 40 C.F.R. Part 
2, Subpart B. If no claim of confidentiality accompanies records when they are submitted to 
EPA, or if EPA has notified Settling Party that the records are not confidential under the 
standards of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2 Subpart B, the public may be 
given access to such documents or information without fiirther notice to Settling Party. 

b. Settling Party may assert that certain records are privileged under the attomey-cUent 
privilege or any other privilege recognized by federal law. If Settling Party asserts such a 
privilege in heu of providing records, they shall provide EPA witii the following: 1) the titie of 
the record; 2) the date ofthe record; 3) the name, titie, affiliation (e.g., company or firm), and 
address ofthe author ofthe record; 4) the name and title of each addressee and recipient; 5) a 
description ofthe subject ofthe record; and 6) the privilege asserted. If a claim of privilege 
^plies only to a portion of a record, tilie record shall be provided to EPA in redacted form to 
mask the privileged portion only. Settling Party shall retain all records that it claims to be 
privileged until EPA has had a reasonable opportunity to dispute the privilege claim and any such 
dispute has been resolved in the Settling Party's favor. However, no records created or generated 
pursuant to the requirements of this or any other settlement with the EPA pertaining to the Site 
shall be withheld on the grounds that they are privileged. 

12 



40. No claim of confidentiahty shall be made with respect to any data, including but not 
limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or 
engineering data, or any other documents or information evidencing conditions at or around the 
Site. 

XVn. RETENTION OF RECORDS 

41. Until 15 years after the Effective Date of tiiis Agreement, Settling Party shall preserve 
and retain all records now in its possession or control, or which come into its possession or 
control, that relate in any manner to response actions taken al the Site or to the liability of any 
person for response actions or response costs at or in cotmection with the Site, regardless of any 
corporate retention policy to the contrary. 

42. After the conclusion ofthe document retention period in the preceding paragraph. Settling 
Party shall notify EPA at least 90 days prior to the destruction of any such record, and, upon 
request by EPA, Settling Party shall deliver such records to EPA- Settling Party may assert that 
certain records are privileged tmder the attorney-client privilege or any other privilege recognized 
by federal law. If Settling Party asserts such a privilege, it shall provide EPA with the following: 
1) the titie ofthe record; 2) the date ofthe record; 3) the name, titie, affiliation (e.g., company or 
firm), and address ofthe author ofthe record; 4) the name and titie of each addressee and 
recipient; 5) a description ofthe subject ofthe record; and 6) the privilege asserted. If a claim of 
privilege applies only to a portion of a record, the record shall be provided to EPA in redacted 
form to mask the privileged portion only. Settling Party shall retain all records that it claims to 
be privileged until EPA has had a reasonable opportunity to dispute the privilege claim and any 
such dispute has been resolved in the Settling Party's favor. However, no records created or 
generated pursuant to the requirements of this or any other settiement with the EPA pertaining to 
the Site shall be withheld on the groimds that they are privileged. 

XVm. RECORDS CERTIFICATION 

43. Settling Party hereby certifies that, to the best of its knowledge and behef, after 
tiioroug^ inquiry, it has not altered, mutilated, discarded, destroyed or otherwise disposed of any 
records, reports, or information relating to tiie Site or its involvement with the Site and that it has 
fiilly complied with any and all EPA requests for information regarding the Site pursuant to 
Sections 104(e) and 122(e) of CERCLA, 42 U,S.C. §§ 9604(e) and 9622(e), and Section 3007 of 
RCRA, 42 U.S.C. § 6927. 

XDC DISPUTE RESOLUTION 

44. Unless otherwise expressly provided for in this Agreement, the dispute 
resolution procedures of this Section shall be the exclusive mechanism for resolving disputes 
arising under this Agreement, The Parties shall attempt to resolve any disagreements concerning 
this Agreement expeditiously and informally. 
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45. If Settling Party and/or Garvey objects to any EPA action taken pursuant to this 
Agreement it shall notify EPA in writing of its objection(s) within 10 days of such action, unless 
the objection(s) has/have been resolved informally. EPA and Settling Party and/or Garvey shall 
have 30 days from EPA's receipt ofthe written objection(s) to resolve the dispute through formal 
negotiations (the "Negotiation Period"). The Negotiation Period may be extended upon mutual 
agreement of the Parties to the dispute. 

46. Any agreement reached by the Parties pursuant to this Section shall be in writing 
and shall, upon signature by the parties to the dispute, be incorporated into and become an 
enforceable part of this Agreement Ifthe Parties are unable to reach an agreement within the 
Negotiation Period, the EPA Region VH Regional Judicial Officer will issue a written decision 
on the dispute. The EPA's decision shall be incorporated into and become an enforceable part 
of this Agreement Settling Party's and/or Garvey's obUgations under this Agreement shall not 
be tolled by submission of any objection for dispute resolution under this Section, unless EPA 
otherwise agrees in writing. Following resolution ofthe dispute, as provided by this Section, 
Settling Party and/or Garvey shall fulfill the requirement that was the subject ofthe dispute in 
accordance with the agreement reached or with EPA's decision, whichever occurs. 

XX. NOTICES AND SUBMISSIONS 

47. Whenever, under the terms of this Agreement, notice is required to be given or a 
document is required to be sent by one Party to another, it shall be directed to the individuals at 
the addresses specified below, unless those individuals or their successors give notice of a change 
to the other Parties in writing. Written notice as specified herem shall constitute complete 
satisfaction of any written notice requirement of this Agreement wifli respect to EPA, Settling 
Party and Garvey. 

As to EPA: 

Alyse Stoy 
Office of Regional Counsel 
U.S. Environmental Protection Agency 
901 N. 5* Sti-eet 
Kansas City, Kansas 66101 

Brian Mitchell, Environmental Engineer 
Superfund Division 
U.S. Environmental Protection Agency 
901 North 5* Sti-eet 
Kansas City, Kansas 66101 
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As to Settling Party: 

AGP Grain Marketing, LLC 
Attn: Legal Department 
12700 West Dodge Road 
Omaha, Nebraska 68154 

As to Garvey: 

Garvey Elevators, Inc. 
Attn: Richard Garvey, President 
2918 Wingate Sti-eet 
P.O. Box 9600 
Fort Worth, Texas 76147 

David M- Traster 
Foulston Siefkin, LLP 
1551 North Waterfront Parkway 
Suite 100 
Wichita, Kansas 67206-4466 

XXI. INTEGRATION/APPENDICES 

48. This Agreement and its appendices contains tiie entire understanding between the Parties 
with respect to the matters set forth herein. Provided, however, the parties have entered into 
other agreements including the Purchase Agreement between AGP and Garvey, an 
Administrative Order on Consent between EPA and Garvey (Docket No. CERCLA-07-2005-
0215), an Escrow Agreement between EPA, Garvey, AGP, and JPMorgan Chase Bank, N.A., 
and a Security Agreement between EPA and Garvey. Further, this Agreement contemplates 
disbursements for Work to be set forth in any future Record of Decision, Action Memorandum, 
Consent Decree, Administrative Order on Consent, Unilateral Administrative Order, aiid/or other 
directive to be issued by EPA for the Site. Nothing in this Agreement shall be deemed to alter or 
amend such other agreements, and there shall be no merger of said agreements. Nevertheless, 
such agreements shall be consti^ed in light of one another to accomplish the purposes ofthe 
parties as provided in all of such agreements. The following ^pendices are attached to and 
incorporated into this Agreement: 

Appendix A is the Escrow Agreement; 
Appendix B is tiie Site Map; 
Appendix C is the Restiictive Covenant and Environmental Easement 
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XXn. PUBLIC COMMENT 

49. This AgreemMit shall be subject to a pubhc comment period of not less than 30 days 
pursuant to Section 122(i) of CERCLA, 42 U.S.C. § 9622(i). In accordance wifli Section 
122(i)(3) of CERCLA, the United States may modify or withdraw its consent to this Agreement 
if comments received disclose facts or considerations which indicate that this Agreement is 
in^jpropriate, iirproper, or inadequate. 

XXm. EFFECTIVE DATE 

50. The Effective Date of this Agreement shall be the date upon which EPA issues written 
notice that the public comment period pursuant to Paragraph 49 has closed and that comments 
received, if any, do not require modification of or withdrawal by the United States from this 
Agreement 

XXIV. CANCELLATION 

51. This Agreement is subject to Cancellation by Settling Party within thirty (30) days of the 
Effective Date if for any reason Settling Party and Garvey have failed to close on the purchase 
agreement for the Site. This provision does not in any way affect Settling Party or Garvey's 
rights or obligations under the Purchase Agreement or alter or amend the terms thereof. 

IT IS SO AGREED: 

AGP Grain Marketing, LLC 

Name/ ^ / / Date 
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Namej$v£Hf*j^i 

o ^ _ 
Date 
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U.S. Environmental Protection Agency 

cJ^^n<^'^ By: (^^/y,^^ % ^ i y j ^ 
Alyse Stoy (J Q 
Assistant Regional Counsel 
U.S. Environmental Protectioii Agency, Region VH 

CliiJ.^. G ,r^e^S 
|Cte 0 ' 

i ^ i n . By. 
CeciliiirTapIa, D||rect9j 
Superfemd Divisij 
U.S. Environmental Protection Agency, Region VII 

Date 14 " T / W / O S 
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U.S. Department of Justice 

KellyA. Johulon J / Date 
Acting Ass^tant Attorney General 
Environment and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

od/to/oj 
Katheri;!ie A. Loyd " Date 
Trial Attorney 
U.S. Department of Justice 
Environmental Enforcemrait Section 
Environment and Natural Resources Division 
P.O. Box 7611 
Washington, DC 20044-7611 



Appendix A 

Escrow Agreement 



^S^a^a 

ESCROW AGREEMENT 

This Escrow Agreement (the "Escrow Agreement") is entered into to be effective as of 
A > ^ ^ ^ . 2005 by and between Garvey Elevators, Inc., a Kansas corporation ("Garvey"), 

^GP Grain Marketing, LLC, an Iowa limited liability company ("AGP"), tiie United States of 
America by and tiirough the Environmental Protection Agency (the "EPA"), and JPMorgan 
Chase Bank, N.A., a national association ("Escrow Agent"). 

I, RECITALS 

1.1 Whereas, Garvey, as Seller, and AGP, as Buyer, have entered into a certain Real 
Estate Purchase Agreement (the 'Turchase Agreement") dated the sixth (6th) day of December, 
2004, as amended, wherein Garvey has agreed to sell to AGP and AGP has agreed to purchase 
from Garvey certain real and personal property more particularly described in the Purchase 
Agreement. Escrow Agent is not a party to, has not received and will not be responsible for the 
Purchase Agreement. 

1.2 Whereas, the real property described in the Purchase Agreement is known as the 
Garvey Elevator Superfund Site ("Site") and is a location where hazardous substances have been 
released. 

1.3 Whereas, EPA alleges that Garvey is Uable pursuant to the Comprehensive 
Environmental Response, Compensation and Liability Act of 1980, as Amended, 42_U.S.C. § 
9601 et seq. ("CERCLA") for all response actions to be performed at the Site and all response 
costs incurred and to be incurred by the United States in cotmection with the Site. 

1.4 Whereas, Garvey and AGP have agreed to deposit a portion of the proceeds of the 
sale ofthe Site into an Escrow Fund to be held and disbursed by the Escrow Agent pursuant to an 
Agreement between EPA, AGP and Garvey (CERCLA-07-2005-0268)("Agreement") and the 
terms of this Escrow Agreement 

1.5 Whereas, Garvey asserts that it has limited funds and that the Escrow Fund is 
Garvey's only source of funds available to perform all response actions to be implemented at the 
Site and to pay for response costs incurred and to be incurred by EPA and NDEQ related to the 
Site. 

1.6 Whereas, all disputes regarding the enforcement of this Escrow Agreement shall 
be resolved using the Dispute Resolution provision set forth in Section XDC ofthe Agreement. 
Escrow Agent will not be responsible for the Dispute Resolution provision set forth in Section 
XDC of the Agreement. 

1.7 Whereas, the Escrow Agent is independent ofthe parties and has no prior 
relationship vidth Garvey or AGP. 



1.8 Whereas, in consideration ofthe premises, the mutual covenants and agreements 
contained herein and other good and valuable consideration, the receipt and sufficiency of which 
are hereby mutually acknowledged and agreed, Garvey, EPA, AGP and the Escrow Agent agree 
to the matters set forth in this Escrow Agreement. 

1.9 Garvey and AGP hereby appoint the Escrow Agent as their escrow agen.t for the 
purposes set forth herein, as approved by EPA, and the Escrow Agent hereby accepts such 
appointment under the terms and conditions set forth herein. 

IL AGREEMENT 

2.1 In conjunction with tiie closing of the sale under tiie Purchase Agreement AGP 
shall ti-ansfer and deposit with the Escrow Agent Two Ivlillion Fifty Thousand Dollars 
($2,050,000.00) of tiie Purchase Price as defined in tiie Purchase Agreement (the "Escrow 
Deposit"). The Escrow Agent shall hold the Escrow Deposit and, subject to the terms and 
conditions hereof, shall invest and reinvest the Escrow. Deposit and the proceeds thereof 
(together, tiie "Escrow Fund") as directed in Section 2.2. The Escrow Fund shall be irrevoca:ble. 
Further, this Escrow Agreement shall not be effective unless or until the closing occurs under the 
Purchase Agreement and this Escrow Fiind is funded 

2.2 Upon receipt ofthe Escrow Fund, the Escrow Agent shall deliver to Garvey, the 
EPA and AGP an acknowledgment of receipt showing the amount ofthe Escrow Fund. The 
Escrow Fimd shall be placed by the Escrow Agent in an interest bearing account ("JPMorgan 
MMA"), unless otherwise instructed in writing by Garvey and EPA. Such written instructions, if 
any, referrfcd to in the foregoing sentence shall specify the type and identity ofthe investments to 
be purchased and/or sold and will be executed through JPMorgan Asset Management 
("JPMAM"), in the investment management division of JPMorgan Chase. Subject to the 
principles of best execution, transactions are effected on behalf of the Escrow Fund through 
broker-dealers selected by JPMAM. A reasonable and customary agency fee will be assessed in 
connection with each transaction as set fortii in Exhibit C (Fee Schedule). The Escrow Agait 
shall have the right to liquidate any investment held in order to provide funds necessary to make 
required payments under this Escrow Agreement The Escrow Agait shall have no liabihty for 
any loss sustained as a result of any investment made pursuant to the terms of this Escrow 
Agreement or as a result of any liquidation of any investment prior to its maturity or for the 
failure ofthe parties to give the Escrow Agent instructions to invest or reinvest the Escrow Fund. 
The parties acknowledge that the Escrow Agent may receive reasonable and customary 
compensation vrith respect to any investment directed hereunder, however tiiis compensation 
shall not in any way be paid from or deducted from the Escrow Fund. Receipt investment and 
reinvestment ofthe Escrow Deposit shall be confirmed by Escrow Agent as soon as practicable 
by account statement, and any discrepancies in any such account statement shall be noted by the 
parties to the Escrow Agent within 30 calendar days after receipt thereof All interest and other 
income earned on the Escrow Fund, less all apphcable state and federal income taxes due on such 
income, shall be included in and become part of tiie Escrow Fund. 



2.3 Eligible Payments from Escrow Fund: The escrow created by this Escrow 
Agreement -wdll provide funds necessary to implement response actions at the Site, pay for any 
and all past and future response costs that have been or may be incurred by the United States or 
tiie Nebraska Department of Environmental (Quality ("NDEQ") at the Site pursuant to CERCLA, 
and to otherwise fund any and all past and future costs, including but not limited to oversight 
costs, natural resource damages and any obligation Garvey has or may have to EPA or IvIDEQ at 
the Site under the Administrative Order on Consent for Removal Action and Remedial 
Investigation/Feasibility Study (EPA Docket Number CERCLA-07-2005-0215) as well as any 
response action required by EP.A. as set forth in any future Record of Decision, Action 
Memorandum. Consent Decree, Administrative Order on Consent, Unilateral Administrative 
Order, and/or other directive to be issued by EPA for the Site (collectively the "Work"). EPA 
asserts that the Work is necessary for investigation and cleanup ofthe currentiy existing 
environmental contamination at tiie Site owned by Garvey and legally described on Exhibit "A" 
attached hereto. The Work also expressly includes EPA past response costs and shall also 
include EPA and NDEQ direct and indirect costs that Garvey has agreed to pay pursuant to an 
Administrative Order on Consent or Consent Decree, and incurred by EPA and/or NDEQ in 
reviewing or developing plans, reports and other items prepared by Garvey to implement the 
Work, verifying the Work, or othen\'ise implementing, overseeing, or enforcing the Work, 
including but not limited to, payroll costs, contractor costs, travel costs, laboratory costs, Agency 
for Toxic Substances and Disease Registry costs, costs paid to secure access, emergency 
response, and Work takeover. Eligible payments fiirther include any taxes owed by Garvey to the 
appropriate taxing authority as set forth in Section 2.37. Garvey acknowledges and wairants to 
AGP and to the EPA that Garvey will use reasonable efforts to complete the Work in a timely 
and workmanlike manner and that the Escrow Fund will be used for only the purposes outlined in 
this Escrow Agreement Garvey fiirther warrants to AGP and the EPA that Garvey will begin the 
Work as soon as reasonably practical after the execution of this Escrow Agreement and the 
funding ofthe Escrow Fund 

2.4 EPA Approval of Disbursements: Except as otherwise provided in this Escrow 
Agreement the Escrow Agent shall disburse Escrow Funds directiy to Garvey's contractors, 
subconti-actors and/or vendors as the charges become due after Garvey submits written 
disbursement requests for Work performed tiiat have been approved in writing by EPA. Except 
as provided in Sections 2.5 and 2.7, prior to Garvey's submission of a disbursement request to 
the Escrow Agent, Garvey shall submit the request to the EPA for review and approval. The 
EPA shall have thirty (30) days, or shorter timeframe as agreed to by Garvey and EPA for any 
particular disbursement request from the receipt of such request to review and approve or 
disapprove the request After the request has been approved in writing by the EPA, Garvey shall 
submit the request to the Escrow Agent for payment and the Escrow Agent shall make 
disbursements ofthe Escrow Fund without any further instmctions or documentation from 
Garvey or EPA. Any EPA disapproval of a disbursement request shall be subject to Garvey's 
right to invoke the Dispute Resolution provision set fortii in Section XDC ofthe Agreement 
There is a presumption that any disbursement request by Garvey to disburse funds necessary to 



implement response actions pursuant to an EPA-approved or NDEQ-approved work plan -will be 
approvable by EPA. 

The request shall state the payee(s), a description of the Work performed relating to thê  
disbursement request the amount ofthe requested disbursement to be paid directiy to each 
contractor, subcontractor or vendor who has performed part ofthe Work and shall include copies 
of invoices for labor, materials and/or any other expenses ^plicable to that portion ofthe Work 
for which disbursement ofthe Escrow Fund is requested The Escrow Agent shall not have any 
obhgation to review any supporting invoices, and Escrow Agent shall not be liable for any action 
taken or omitted to be taken in reliance upon any written notice, request, waiver, consent 
certificate, receipt authorization, or other paper or document delivered to Escrow Agent by 
Garvey or EPA and believed by it to be genuine. 

2.5 EPA Pre-Approval of Disbursements: Garvey may submit a request to the EPA 
for pre-approval of a disbursement request. The EPA shall have thirty (30) days, or shorter 
timeframe as agreed to by Garvey and EPA for any particular disbursement request, from the 
receipt of such pre-approval request to review and approve or disapprove the request. The 
request for pre-approval shaD stale the proposed payee(s), a description ofthe Work to be 
performed relating to the disbursement request, the amount ofthe requested disbursement to be 
paid directiy to each conti-actor, subcontractor or vendor who will perform part ofthe Work and 
shall include an estimate prepared by tiie contractor, subcontractor or vendor for labor, materials 
and/or any otiier expenses apphcable to that portion ofthe Work for which disbursement ofthe 
Escrow Fund is requested. Ifthe request has been pre-approved in writing by the EPA, the Work 
actually performed was substantially the same as the Work described in the pre-approval request 
to EPA, and the actual cost ofthe Work performed by the contractor or subcontractor is 90% to 
110% ofthe amount pre-approved by EPA, Garvey shall provide documentation to EPA 
identifying the payee(s), a description ofthe Work performed relating to the disbursement 
request, the amount ofthe requested disbursement to be paid directly to each contractor, 
subcontractor and/or vendor who has performed part ofthe Work and copies of invoices for 
labor, materials and/or any other expenses applicable to that portion ofthe Work for which 
disbursement ofthe Escrow Fund is requested EPA then shall submit approval of such 
disbursement as provided in Paragr^h 2.4. Upon EPA approval, Garvey may submit the request 
to the Escrow Agent for payment Ifthe actual cost ofthe Work performed by the contractor or 
subcontractor is less than 90% or more than 110% ofthe amount pre-approved by EPA, or if the 
Work performed is substantially changed from the Work described in the pre-^proval request to 
EPA then Garvey shall submit anew request for approval to EPA pursuant to Section 2.4. Mere 
variance between the original estimated cost and the actual cost consistent with the terms of this 
Paragraph shall not be a basis for disapproval of a payment request 

2.6 It is the intent of EPA and Garvey to work cooperatively throughout the 
implementation of the review and approval process of requests for disbursements from the 
Escrow Fimd The requirements of the review and approval process may be modified upon 
mutual agreement of the parties as set fortii in Section 2.18. 



2.7 EPA Demands for Past Costs and EPA/NDEO Bills for Costs: Anydennandby 
EPA for reimbursement of past costs incurred in connection with the Site shall be paid from the 
Escrow Fund to tiie extent there are funds available to pay such demand Garvey reserves its 
right to raise any defenses it may have to Uabihty for payment of such past response costs. 

Any EPA or NDEQ biU for direct and indirect costs (as further described in Section 2.3) issued 
by EPA or NDEQ to Garvey shall be paid from the Escrow Fund to the extent there are funds 
available to pay such bill. EPA and NDEQ shall send any bill for direct and indirect casts to 
Garvey and the Escrow Agent instructing Escrow Agent to pay such bill, and the Escro^ '̂ Agent 
shall make disbursements ofthe Escrow Fund by ths due date specified in ths bill (which shall be 
at least 30 days after Garvey's receipt ofthe bill) without any further instructions, approval, 
signatures or documentation from Garvey, EPA or NDEQ, subject to any dispute resolution 
rights Garvey may have. If Garvey invokes its right to dispute resolution to resolve a dispute 
relating to a bill, the Escrow Agent shall make disbursements from the Escrow Fund for such 
costs in accordance with the agreement reached by the EPA and Garvey or any final decision 
issued by the Regional .Tudicial Officer. 

Payments to EPA made pursuant to this Section shall be by a trust check made payable to 'EPA 
Hazardous Substances Superfund" to be placed into the Garvey Elevator Site Special Account, 
referencing the name and address ofthe party making the payment and EPA Site/Spill ED number 
A72Z. The check shall be sent to: Mellon Bank, U.S. Environmental Protection Agency Region 
Vn, P.O.B0X 371099M, Pittsburgh, PA, 15251. At tiie time of payment tiie Escrow Agent shall 
send notice tbat.payment has been made to: 

Linda Long 
Regional Financial Management Officer 
U.S. Environmental Protection Agency 
901 N. 5* Sti-eet 
Kansas City, Kansas 66101 

Brian Mitchell," Environmental Engineer 
Superfund Division 
U.S. Enwonmental Protection Agency 
901 North 5* Street 
Kansas City, Kansas 66101 

Garvey Elevators, Inc. 
P.O. Box 9600 
Fort Wortii, Texas 76147 
Attention: Richard Garvey, President 

Payments to NDEQ made pursuant to this Section shall be by a trust check or checks made 
payable to "Department of Environmental Quahty, State of Nebraska" refra-encing the name and 



address oftiie party making the payment and NDEQ number 36-345-4596. The check shall be 
sent to: Nebraska Department of Environmental Quahty, Attn: Diane Hiller, Suite 400, The 
Atrium, 1200 N. Sti-eet P.O. Box 98922, Lincoln, NE 68509-8922, witii notice of such, payment 
to EPA and Garvey. 

2.8 Final Request: Upon final completion oftiie Work, Gan'ey shall delivej to the 
EPA, for review and approval, which ^proval or disapproval shall not be unreasonabl3' "v̂ athheld 
or delayed, a statement certifying that the Work has been fiilly completed (the "Final Request"). , 
Garvey shall only be entitied to the remaining balance in the Escrow Fund if and upon the 
express condition that the EPA approves the Final Request in writing and certifies in writing to 
Cran'ey that the Work has been completed in full compHance with CERCLA and in satisfaction 
of Garvey's obligations under CERCLA to the EPA's satisfaction (the 'Tinal Certification"). 
After tiie EPA has issued its Final Certification, Garvey shall submit the Final Request to the 
Escrow Agent for payment with a copy ofthe Final Certification. The Escrow Agent shall 
thereupon make the disbursement ofthe remaining balance ofthe Escrow Fund to Garvey. 

2.9 Whenever under the terms hereof the time for performance of any provisions shall 
fall on a date which is not a regular Business Day of Escrow Agent, the performance th.ereof on 
the next succeeding regular Business Day of Escrow Agent shall be deemed to be in full 
comphance. Whenever time is referred to in this Escrow Agreement, it shall be the time 
recognized by Escrow Agent in the ordinary conduct of its normal business transactions. Escrow 
Agent shall be deemed to have properly delivered any item of property upon (i) placing the item 
in the United States mail in a suitable package or envelope with first class prepaid postage -
affixed, addressed to the addressee at such addressee's address as set fortii in this Escrow 
Agreement or such other address as any ofthe undersigned shall have fiimished to Escrow Agent 
in writing; (ii) delivery in person at Escrow Agent's offices; or (iii) deUvery in any other manner 
pursuant to written instructions ofthe party to whom such property is to be delivered. 

2.10 All reasonable and customary escrow fees charged by the Escrow Agent (Exhibit 
"C", Fee Schedule) shall be paid from the Escrow Fund. In the event that there are inadequate 
fimds in the Escrow Fund to pay moneys owing to Escrow Agent hereunder, AGP and Garvey 
jointiy and severally agree to pay Escrow Agent such amount Upon such payment, the Escrow 
Fund shall be closed and all obUgations ofthe Parties pursuant to this Escrow Agreement shall 
terminate. In addition, AGP and Garvey hereby jointiy and severally agree, to the ex'tent funds 
are not available in the Escrow Fund, to pay to Escrow Agent all reasonable expenses, 
disbursements and advances incurred or made by the Escrow Agent in performance of its duties 
hereunder, including but not hmited to, legal fees and expenses, in the event Escrow Agent 
deems it necessary to retain counsel. Such amounts shall be paid to Escrow Agent wathin 10 
days following receipt by AGP or Garvey of a written statement setting forth such expenses. 

2.11 During the term of this Escrow Agreement, the Escrow Agent at no additional 
charge shall provide AGP, Garvey, EPA and NDEQ each with quarterly statements containing 
the beginning balance in the Escrow Account as well as all transactions for the statonent period. 



2.12 Escrow Agent is not responsible or liable in any manner whatsoever for the 
sufficiency, correctness, genuineness, or vahdity of any agreement or document out of v/hich this 
Escrow Agreement may arise; nor is Escrow Agent Hable in any manner for the identity or 
authority of any person executing this Escrow Agreement or any other document out of which 
this Escrow Agreement may arise. Escrow Agent shall not be responsible or hable for any loss, 
damage or liability occasioned by reason of Escrow Agent's duties or rights hereunder, save and 
except acts of fraud or neghgence by Escrow Agent Anything in this Escrow Agreement to the 
contrary not̂ îthstanding, in no fevent shall the Escrow Agent be Hable for special, indirect or 
consequential loss or damage of any kind whatsoever (including but not limited to lost profits) 
even ifthe Escrow Agent has been ad^dsed ofthe likelihood of such loss or damage. 

2.13 In the event of any disagreanent or the presentation of adverse or conflicting 
claims or demands or requests. Escrow Agent may, at its sole option, be entitied to refiise to 
comply with any such claims or demands or requests during the continuance of such 
disagreement or conflicting claims or requests, and, in making such refusal, may refrain from 
ordering any disbursements ofthe Escrow Fund or taking any other affirmative action hereunder. 
In such event Escrow Agent may, at its sole option, interplead the Escrow Fund, or any portion 
thereof, into the Registry of a Court of competent jurisdiction. In so acting, Escrow Agent shall' 
not become personally Hable to any party hereto, or any other person or entity, for or because of 
its failure to comply with any request in cormection with such disbursement or such adverse or 
confUcting claims or demands. 

2.14 It is expressly agreed that the parties hereto may not assign, in whole or in part, or 
delegate any of their respective rights, titles, interests or duties hereunder without tiie written 
consent of all parties hereto. Provided, however, tiie parties understand and agree that many of 
the fimctions and obHgations set out herein will actually be undertaken by Garvey's contractors, 
subcontractors, and/or vendors. 

2.15 It is expressly agreed that this Escrow Agreement is for the sole benefit of this 
EPA and shall not be construed or deemed to be made for the benefit of any other party or third 
parties. 

2.16 This Escrow Agreement and the obHgations ofthe parties hereunder shall be 
interpreted, construed, and enforced in accordance with the laws ofthe State of Kansas. 

2.17 If any provision of this Escrow Agreement or the appHcation thereof to any entity, 
person or circumstance shall be invahd or unenforceable to any extent the remainder of this 
Escrow Agreement and the appHcation of such provisions to other entities, persons or 
circumstances shall not be affected thereby and shall be enforced to the greatest extent permitted 
by law. 

2.18 This Escrow Agreement contains the entire understanding between the parties 
hereto with respect to the matters set forth herein. No variations, modifications or changes 



hereof shall be binding upon any party hereto unless set fortii in a document duly exectated by all 
parties hereto. Provided, however, EPA, AGP and Garvey have entered into other agreements 
including the Purchase Agreement between AGP and Garvey, an Administrative Order on 
Consent between EPA and Garvey (CERCLA-07-2005-0215), an Agreement between EPA, 
Garvey and AGP (CERCLA-07-2005-0268), and a Security Agreement between EPA and 
Garvey attached hereto as Exhibit B. Further, this Escrow Agreement contemplates 
disbursements for Work to be set forth in any future Record of Decision, Action Memorandum, 
Consent Decree, Administrative Order on Consent Unilateral Administrative Order, andJor other 
directive to be issued by EPA for the Site. Nothing in this Escrow Agreement shall be deemed to 
alter or amend such other agreements, and there shall be no merger of said agreements. 
Nevertheless, such agreements shall be construed-in Hght of one another to accompHsh the 
purposes ofthe parties as provided in all of such agreements. Escrow Agent is only a party to 
this Escrow Agreement. 

2.19 Whenever used herein, the singular number shall include the plural, and the use of 
any gender shall include all genders. This Escrow Agreement shall be binding upon aad shall 
inure to tiie benefit ofthe parties hereto and their respective heirs, executors, administrators, legal 
representatives, successors, assigns, and trustees. 

2.20 The Escrow Agent may resign for any reason, upon 30 days written notice to 
Garvey, AGP and the EPA as parties to this Escrow Agreement. Upon expiration of such 30 day 
notice period, the Escrow Agent may deHver all cash and otiier property in its possession, after 
the payment of aU fees and expense oftiie Escrow Agent, under this Escrow Agreement to any 
successor escrow agent jointly appointed by Garvey, AGP, and the EPA, or if no successor 
escrow agent has been so appointed to any court of competent jurisdiction in the Federal Court 
registry. Upon either such deHvery, the Escrow Agent shall be released from any and all HabiUty 
under this Escrow Agreement A termination under this paragraph shall in no way discharge 
clauses 2.10 and 2.39 affecting reimbursement of expenses, indemnity and fees. The Escrow 
Agent shall have the right to deduct from the property to be transferred to any successor agent 
any unpaid fees and expenses. In the event that Garvey, the EPA, and AGP are unable to 
mutuaUy agree upon the successor escrow agent within the thirty (30) day notice period described 
above, the Escrow Agent shall designate the successor escrow agent by written notice to Garvey, 
AGPandtiicEPA 

2.21 All notices or other communications required or permitted to be given pursuant to 
this Escrow Agreement shall be in writing and shall be considered as properly given if mailed by 
certified mail, postage prepaid, witii retum receipt requested, upon confirmed transmittal if by 
facsimile, or by overnight deHvery using a nationally recognized overnight deUvery service or by 
deHvering the same m person to the intended addressee as follows: 



Garvey: 

Garvey Elevators, Inc. 
P.O. Box 9600 
Fort Worth, Texas 76147 
Attention: Richard Garvey, President 
Facsimile No.: (817) 335-1905 

David M. Traster 
Foulston Siefkin, LLP 
1551 North Waterfront Parkway 
Suite 100 
Wichita, Kansas 67206-4466 
Facsimile No.: (866) 347-3138 

AGP: 

AGP Grain Marketing, LLC 
12700 West Dodge Road 
Omaha, Nebraska 68154 
Attention: Legal Department 
Facsimile No.: (402) 431-5050 

Escrow Agent: 

JPMorgan (Thase Bank, N.A. 
600 Travis, 53"* Floor 
Houston, Texas 77002 
Attn: Luis Bustamante 
Facsimile No.: (713) 216-6927 
Telephone No.: (713) 216-5793 

EPA: 

Alyse Stoy 
Assistant Regional Counsel 
U.S. EPA Region VH 
901 North 5* Sfreet 
Kansas City, Kansas 66101 
Facsimile No.: (913) 551-7925 

Brian Mitchell, Environmental Engineer 
Superfund Division 



U.S. EPA Region VH 
. 901 North 5* Street 
Kansas City, Kansas 66101 
Facsimile No.: (913) 551-7948 

NDEQ: 

Mike Felix 
Section Supenisor 
Remediation Section 
Waste Management Division 
Nebraska Department of Environmental (Quahty 
Suite 400, The Atiium, 1200 N Street 
P.O. Box 98922 
Lmcohi, NE 68509-8922 
Facsimile No.: (402)471-2909 

Notice which is so mailed or placed with an overnight delivery SK '̂ice shall be effective upon its 
deposit in the United States Mail or with the overnight deHvery service. Notice given in any 
other maimer shall be effective upon its receipt by the addressee. It is agreed that any party shall 
have the right to change its address for notice hereunder by giving 30 days prior written notice of 
such change to the other parties to this Escrow Agreement in the manner sst forth hereirL 
"Business Day" shall mean any day other than a Saturday, Sunday or any other day on which the 
Escrow Agent located al the notice address set fortii above is authorized or required by law or 
executive order to remain closed. 

2.22 This Escrow Agreement may be executed in multiple original counterparts, all of 
which shall be deemed originals and with the same effect as if all parties hereto had signed the 
same document All such counterparts shall be constraed together and shall constitute one and 
the same instrument All signatures ofthe parties to this Escrow Agreement may be fransmitted 
by facsimile, and such facsimile will, for all purposes, be deemed to be the original signature of 
such party whose signature it reproduces, and will be binding upon such party. 

2.23 Either Garvey, AGP or EPA may hereafter act through an agent or 
attomey-in-fact only if written evidence of authority in form and substance satisfactory to Escrow 
Agent is furnished to Escrow Agent and agreed to by Escrow Agent 

2.24 The death, disabiHty, bankruptcy, insolvency, dissolution or reorganization of any 
ofthe undersigned shall not affect or prevent performance by Escrow Agent of its obligations or 
its right to rely upon instructions received hereunder. 

10 



2.25 Escrow Agent shall have no discretionary powers, including no power to choose 
proper investments. Escrow Agent shall never be required to post a bond in connection with the 
providing of its services hereunder. 

2.26 Escrow Agent may consult vwth and rely on the advice of legal counsel 
satisfactory to it at any time in respect to any question relating to its duties or responsibilities 
hereunder or otherwise in connection herewith, and shall not be Hable for any action taken, 
suffered, or omitted by Escrow Agent in good faith upon the advice of such counsel, and shall be 
fully protected in doiug so, and shall be fitily compensated for all costs and expenses in doing so. 

2.27 AU parties acknowledge and agree that Escrow Agent is acting solely and 
exclusively as a d^ository hereunder. Escrow Agent is not a party to, and is not bound by or 
charged with notice or knowledge of̂  any agreement out of which this escrow may arise, or any 
agreement or undertaking which may be evidenced by or disclosed by the Escrow Fund, other 
than this Escrow Agreement it being the intention ofthe parties hereto that Escrow Agent assent 
to and be obHgated to give consideration oriiy to the terms and provisions hereof 

2.28 Escrow Agent may enter into business deaHngs with any party to this Escrow 
Agreement and such business dealings shall not constitute a conflict of interest with the 
responsibiHties of Escrow Agent hereunder. 

2.29 Escrow Agent shall have no duty to determine or inquire into the happening or 
occiurence of any event or contingency or the performance or failure of performance of any of 
the undersigned with respect to arrangements to contracts with each other or with others. Escrow 
AgKit's sole duty hereunder being to hold the Escrow Fund and to dispose of and deHver the 
same in accordance with instructions given to it as provided in this Escrow Agreanent 
Escrow Agent shall be obHgated to perform only such duties as are expressly set forth herein, and 
no impHed covenants or obHgations shall be inferred from this Agreement. 

2.30. All interest or other income earned on funds in the Account, less apphcable taxes, 
shall automatically be reinvested in the Escrow Fund. 

2.31 The Escrow Fund is owned by Garvey, and tiiis Escrow Agreement does not 
transfer ownership of said fimds to the EPA, or to any other person or entity. Nevertheless, 
Garvey acknowledges and agrees that this Escrow Fund is subject to the security interest of EPA 
substantially in the form set forth in the attached security agreement which is Exhibit B ("EPA 
Security Agreement"). 

2.32 If any bankruptcy proceeding is filed with respect to Garvey during the term of 
this Escrow Agreement whether voluntary or involuntary, this Escrow Agreement shall remain 
in effect according to the tOTns hereof and the Security Agreement attached as Exhibit B. 
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2-33 Garvey represents and warrants that as ofthe date of this Escrow Agreement, it 
has a good and vaHd ownership interest in the Escrow Fund,' and that the Escrow Fund is not 
subject to any Hen, pledge, charge, or security interest other than the security interest of EPA in 
the Escrow Fund, as set forth in titie EPA Security Agreement attached as Exhibit B. For so long 
as this Escrow Agreement remains in effect Garvey covenants and agrees that it shall not cre.ate 
or incur, or permit to be created or incurred, any Hen, pledge, encumbrance, charge, or security 
interest upon the Escrow Fund other than the security interest of EPA in the Escrow Fund, as set 
forth in the EPA Security Agreement attached as Exhibit B. 

2.34 Escrow Agent as Depositon :̂ Escrow Agent is not a party to and is not bound by 
or charged with notice of any agreement out of which this escrow may arise. Escrow Agent acts 
hereunder solely as a depository and is not responsible or Hable in any manner whatsoever for the 
sufficiency, correctoess, authenticity or vahdity ofthe subject matter ofthe Escrow, the form of 
execution thereof or for the identity or authority of any person executing this Escrow Agreement 
or depositing the subject matter ofthe Escrow-.—The responsibiHty ofthe Escrow Agent extends 
only to the duties affirmatively stated in tiiis Escrow Agreement and to the exercise of ordinary 
diHgence. Escrow Agent shall not be responsible for any act or omission except for actual fraud, 
dishonesty, negHgence, or bad faith. No impHed duties or obHgations of Escrow Agent shall be 
read into this Escrow Agreement, and Escrow Agent shall not in any event berequired to 
construe or determine the rights of any party under this Escrow Agreement. 

2.35 Entitiement to Rely: Escrow Agent shall be protected in acting upon any written 
notice, request waiver, consent, certificate, receipt authorization, power of attorney or other 
paper or document that Escrow Agent reasonably and in good faith beHeves to be genuine and 
what it purports to be, including but not limited to items directing investment or non-investment 
of fimds, items requesting or authorizing release, disbursement or retention ofthe subject matter 
ofthe Escrow and items amending the terms of this Escrow Agreement. Escrow Agent may rely 
upon any such instructions and deUver the subject matter ofthe Escrow as directed without 
fiirther investigation. 

2.36 If any party to this Escrow Agreement is a legal entity other than a natural person. 
Escrow Agent may conclusively presume that the representative of such party has fiill power and 
authority to instinct Escrow Agent on behalf of such party unless written notice to the contrary is 
deHvered to Escrow Agent. 

2.37 Garvey represents that its correct Taxpayer Identification Number assigned by the 
Intemal Revenue Service ("IRS") or any other taxing authority is set fortii on the signature page 
hereof. In addition, all interest or other income earned under the Escrow Agreement shall be 
rqjorted to the IRS or any other taxing authority. Escrow Agent shall withhold any taxes it 
deems appropriate and shall remit such taxes to the appropriate authorities. Any tax returns or 
reports required to be prepared and filed on behalf of or by the Escrow Fund will be prepared and 
filed by Garvey, and the Escrow Agent shall have no responsibiHty for the preparation and/or 
filing of any tax retum with respect to any income earned by the Escrow Fund. In addition, any 

12 



tax or other payments required to be made pursuant to such tax retum or filing that has not 
already been remitted by Escrow Agent wiH be paid by (jarvey and will be reimbursed from the 
Escrow Fund as provided in Paragraph 2.3. Escrow Agent shall have no responsibiHty for such 
payment unless directed to do so by the appropriate authorized party. 

2.38 In the event that any escrow property shaH be attached, garnished or levied upon 
by any court order, or the deHvery thereof shall be stayed or enjoined by an order of a court, or 
any order, judgment or decree shall be made or entered by any court order affecting the property 
deposited under this Escrow Agreement the Escrow Agent is hereby expressly authorized, in its 
sole discretion, to obey and comply with all writs, orders or decrees so entered and issued, which 
it is advised by legal counsel of its own choosing is binding upon it and in the event that the 
Escrow Agent obeys or compHes with any such order, writ, order or decree it shall not be liable 
to any oftiie parties hereto or to any other person, firm or corporation, by reason of such 
compHance with nothwithstanding such writ order or decree be subsequentiy reversed, modified, 
annulled, set aside or vacated 

2.39 Garvey shall indemnify, defend and save harmless the Escrow Agent and its 
directors, officers, agents and employees (the "indemnitees") from and against any and all loss, 
HabiHty or expense (including the fees and expenses of in house or outside counsel" and experts 
and their staffs and all expense of document location, dupHcation and shipment) arising out of or 
in connection with (i) the Escrow Agent's execution and performance of this Escrow Agreement, 
except in the case of any indemnitee to the extent that such loss, HabiHty or expense is finally 
adjudicated to have been primarily caused by the negHgence or vrillfiil misconduct of such •— 
indemnitee, or (ii) its followitig any instmctions or other directions fiom Garvey or EPA, except 
to the exient that its following any such instruction or direction is expressly forbidden by the 
terms hereof Garvey acknowledges that the foregoing indemnities shall survive the resignation 
or removal oftiie Escrow Agent or the termination of this Escrow Agreement. 

2.40 Account Opening Information/TINs 

IMPORTAKT INFORMATION ABOUT PROCEDURES FOR OPENING A NEW 
ACCOUNT: 

For accounts opened in tiie US: To help the government fight the fimding of terrorism and money 
laundering activities, Federal law requires all financial institutions to obtain, verify, and record 
information that identifies each person who opens an account When an account is opened, the 
Escrow Agent vnll ask for iofonnation that will allow us to identify relevant parties. For non-US 
accounts: To help in the fight against the fimding of terrorism and money laundering activities 
we are required along witii financial institutions to obtain, verify and record information that 
identifies each person who opens an account When you open an accotmt the Escrow Agent will 
ask for information that will allow us to identify you. 
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2.41 In the event fimds fransfer instmctions are given, whether in writing, by 
telecopier or otherwise, the Escrow Agent is authorized to seek confirmation of such instructions 
by telephone call-back to the person or persons designated in this Section, and the Escrow Agent 
may rely upon the confirmation of anyone purporting to be the person or persons so designated. 
The persons and telephone numbers for call-backs may be changed only in a writing actually 
received and acknowledged by the Escrow Agent 

For Garvey Elevators: Richard Garvey (817)335-5881 
Reece Pettigrew (817) 335-5881 

For EPA: Brian Zmbuchen (913) 551-7101 
Alyse Stoy (913) 551-7826 

For NDEQ: Mike FeHx (402) 471-2938 
Annette Kovar (402) 471-3194 
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a \ R V E Y ELEVATORS, INC. 

TEX Certification; Taxpayer ID # ? ^ "^ / Z. 2 , / ^ ^ H 

Under the pen&lties of peijur>', tiie undersigned certifies that: 

tiie entity is orgBnized-imdo'tiie lews of Ae United States 
• the nrnniber shown above is its correct Taxpayer iBsatificaticm Nuznber; and 
• it is not sutgect to backi^ witiibolding because: (a) it is taaaapt from backtq) withholding 

or (b) it has not been notified by the litfeixial Revenue Service (IRS) tiiat it is subject to 
bac^ajp witiiboldiDS as a result of faOure to repon all intemt or dividends, or (c) the IRS 
has luxiSed it that it is no longer subject to backup wiiiiboldine. 

bvesTors who do not supply a tax identificstion number will be sutgect to backop 'nitiiliolding in 
accordant witii IRS regulations. 

B>':. 

Name: R K C J ^ A U ^ J ^ / ^ A J L O ^ 

Title: P/e^S/bef jL? ( 
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AGP GRAIN MARKETING, LLC 

Tax Certification: Taxpayer ID # 11 - n ^ IDDi^ g 

Under the penalties of perjury, the undersigned certifies that: 

• the entity is organized under the laws ofthe United States 
• the number shown above is its correct Taxpayer Identification Number; and 

it is not subject to backup withholding because: (a) it is exempt from backup withholding 
or (b) it has not been notified by the Intemal Revenue Sendee (IRS) that it is subject to 
backup withholding as a result of failure to report all interest or dividends, or (c) the IRS 
has notified it that it is no longer subject to backup withholding. 

Investors who do not supply a tax identification number will be subject to backup withholding in 
accordance with IRS regulations. 

Name: .-f. K ' ^ i ' r a .^f^/fCiC^efC. 

Titie: MAA/AYyfr/L̂ . .r^q€^r/g^^ j^ rA^Mocr'-^ 
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JPMorgan 

By:. 

NA. 

Name: 

Titie: 
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U.S. ENVIRONMENTAL PROTECTION AGENCY 

CEC 
Directof^-SupsrtundJ^i^sion 
U.S. Environmental Protection 

Agency, Region VU 
901 North 5* Sfreet 
Kansas City, Kansas 66101 
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Exhibit "A" 
Gan'ey Elevator 

A fract of land comprising a part ofthe Northwest (Quarter (NWi/4) of Section 23,' 
Township 7 North, Range 10 West oftiie 6tii P.M. said fract being more particularly 
described as follows: 

Witii reference to the Northeast comer of said NW 1/4; tiience running S 89°49'03" W on 
tiie North Hne of said NW 1/4 for a distance of 436.32 feet; tiience S OOnO'08" E for 
60.00 feet to a point on the Southerly ridit-of-way Hne of U.S. Highway #6, said point" 
also being tiie actiial POINT OF BEGINNING; tiience continuing S 00°10'08' E for 
272.97 feet; tiience N 89°49' 17" E for 194.51 feet to a point on tiie Westerly right-of-way 
line ofthe Burlington Northem and Santa Fe Railway; thence S 21 °11 '46" W on said 
right-of-way for 2485.27 feet to a point on the South line of said NW 1/4; thence S 
89°44'25" W on tiie Soutii Hne of said NW 1/4 for a distance of 1462.52 feet to a point 
on the Easterly right-of-way line of Marion Avenue, said right-of-way line being 33.00 
feet Easterly from the West line of said NW 1/4; thence on an assumed bearing of N 
00°00'00" E on said right-of-way line, parallel witii and 33.00 feet Easterly from tiie 
West Hne of said NW 1/4 for 2316.23 feet; tiience N 89°49'15" E for 145.08 feet; thence 
N O0''0r46" E for 273.01 feet to a point on tiie Southeriy right-of-way Hne of said 
Highway #6; tiience N 89°49'03" E on said right-of-way Hne for 1185.61 feet; tiience S 
i r57 ' l 8" W for 297.73 feet; tiience N 89^48'44" E for 598.68 feet; tiience N 11°57'39" 
E for297.68 feet to a point on the Southerly right-of-way line of said Highway #6; thence 
N 89°49'03" E on said right-of-way Hne for 236.25 feet to tiie POINT OF BEGINNING, 
said fract containing 110.269 acres more or less. 



Exhibit "B" 

EPA SECUIOTY AGREEMENT 



SECURTIY AGREEMENT 

This SECURITY AGREEMENT (tiiis "Security Agreement"), dated as ofjyvfeim/^^f, 
2005, is made by Garvey Elevator, Inc., a Kansas corporation (the "Grantor"), in favor ofthe 
United States Environmental Protection Agency, an agency ofthe federal government ofthe 
United States of America ("EPA"). 

RECITALS 

WHEREAS, pursuant to the Comprehensive Environmental Response, Compensation, 
and Liability Act of 1980, as amended, 42 U.S.C. § 9607 et seq. ("CERCLA"), Grantor has 
entered into an Agreement with EPA and AGP Grain Marketing, LLC ("AGP")(Docket No. 
CERCLA-07-2005-0268 )(tiie "Agreement"), and an Adminisfrative Order on Consent ("AOC") 
for Removal Action and Remedial Investigation/Feasibility Study (Docket No. CERCLA-07-
2005-0215) to, among other things, provide for Grantor's performance of removal actions and a 
remedial investigation/feasibiHty study at tiie Garvey Elevator Site ("Site") and provide for funds 
paid by AGP pursuant to the Agreement to be deposited into an Escrow Fund to be held by the 
Escrow Agent and will be used by Grantor for response actions related to the Site; and 

WHEREAS, in order to implement the Agreement and AOC (i) an Escrow Fund has been 
estabHshed witii JPMorgan Chase Bank, N.A. ("Bank"), Account No. /^.2;^/fc7f./(tiie "Escrow 
Fund"); (ii) Grantor has agreed that the Escrow Fund shaU be disbursed pursuant to the terms of 
the Escrow Agreement pertaining to-the Escrow Fund dated as of^lM/'jmJtsrtiSlOOS, between tiie 
Grantor, EPA, AGP and the Escrow Agent (the "Escrow Agreement"); and (iii) Grantor has 
agreed to grant EPA a security interest in the Escrow Fund in order to secure the Grantor's 
obhgation required under the Agreement and AOC. 

NOW, THEREFORE, iri consideration ofthe mutual agreements contained herein and for 
other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto hereby agree as foUows: 

1. Definitions. Uriless otherwise defined herein, all capitalized terms used herein that are 
defmed in the AOC, the Agreement or the Escrow Agreement shall have thefr respective 
meanings as therein defmed. For purposes of this Security Agreement all other undefined terms 
used herein, whether capitalized or not but that are defined in Article 8 or Article 9 ofthe 
Uniform Commercial Code (as the same may be in effect from time to time in the State of 
Kansas or any other applicable jurisdiction, the "UCC"), shall have thefr respective mearungs as 
therein defined, except for the capitalized term "Escrow Fund," which shall have the meaning set 
forth for such term in the above Recitals. 



2. Grant of Security Interest 

(a) CoHateral. Assecurityfortiieprompt and complete performance when due of any 
and all ofthe ObHgations (as defined below), the Grantor hereby collaterally assigns, conveys, 
pledges, hypothecates, and fransfers to the EPA, and grants ahd creates a Hen on and first priority 
security interest (the "Security Interest") ih favor ofthe EPA in, all right, titie, and interest ofthe 
Grantor in, to, and under the following, whether now existing or hereafter arising or acqiured (the 
"Collateral"): the Escrow Fund, together with aU fimds, cash, monies, financial assets, 
investments, instruments, certificates of deposit promissory notes, and any other property at any 
time on deposit therein or credited thereto, all rights to payment or withdrawal therefrom, and all 
income, profits, gains, and interest thereon; and all proceeds, products, substitutions, 
replacements, and accessions of and to the foregoing Collateral, or any rights arising out ofthe 
Collateral, and any and all other amounts paid or payable in cormection with any ofthe 
Collateral; 
provided, however, tiiat any distributions, payments, or releases of Collateral (whether in the 
form of cash, instruments, or otherwise) properly made pursuant to the Escrow Agreement, 
Agreement or AOC shall be released from the Security Interest granted hereunder and shall no 
longer be part oftiie Collateral upon the making of such distribution. 

(b) Sufficiency of Collateral Description. It is the intention ofthe parties hereto that the 
description of the Collateral set forth in Section 2(a) be sufficient to enable the EPA, upon 
exercise of its remedies set forth in tiiis Security Agreement, to take possession of, and foreclose 
upon, all ofthe right title, and interest ofthe Grantor in and to the CoHateral upon the 
occurrence and during the continuance of an Event of Default (as defined below) and subject to 
the Hmitations set forth in this Security Agreement; provided however, that the Collateral is 
hereby assigned to the EPA solely as security, and the EPA shaU have no duty, HabiHty, or 
obhgation whatsoever with respect to tiie Collateral, unless the EPA so elects in a writing 
deHvered to the Grantor. 

(c) Obligations. This Security Agreement secures, in accordance with the provisions 
hereof, the foUowing obUgations now existing or hereafter arising (coUectively, the 
"ObHgations"): 

(i) payment and performance of each and every obHgation, covenant, and 
agreement ofthe Grantor set forth in the Agreement; 

(ii) payment and performance of each and every obHgation, covenant and 
agreement ofthe (jrantor set forth in the AOC; 

(iii) payment and performance of each and every obHgation, covenant, and 
agreement ofthe Grantor as reqiured by EPA and set forth in any future Record of 
Decision, Action Memorandum, Consent Decree, Administrative Order on 



Consent Unilateral Adminisfrative Order, and/or any other dfrective to "be issued 
by EPA for tiie Site; 

(iv) payment of aU sums advanced in accordance herewith by or on belialf of EPA 
to protect, retake, or hold, or realize upon, the CoUateral. 

(d) Event of Default EPA shaU have the right but not the obHgation, to exercise any or 
aU of its rights and remedies against the CoUateral as set fortii in this Security Agreement upon 
the occurrence and during the continuance of any ofthe following (each, an 'Event of Default"): 
(i) the filing by the Grantor of a petition seeking to take advantage of any laws relating to 
bankruptcy, insolvency, reorganization, ^ '̂inding up or composition or adjustment of debts; (ii) 
Grantor's consent to (or failure to contest in a timely maimer) any petition filed against it in an 
involuntary case under such bankmptcy or other laws; (iu) Grantor's appHcation for (or consent 
to or failure to contest in a timely manner) the appointment ofi or the taking of possession by, a 
receiver, custodian, trustee, Hquidator, or the like of itself or of all or a substantial part of its 
assets; Grantor's making a general assignment for tiie benefit of creditors; or (iv) Grantor's 
taking any corporate action for the purpose of effecting any ofthe foregoing. 

3. • Perfection of Collateral. ' . • 

(a) Financing StatemenKs). The Grantor agrees to do such acts and things, including but 
not Hmited to, authorizing the filing of financing and continuation statements, as the EPA may 
from time to time reasonably request as are necessary or requfred by apphcable law to enable 
EPA to create, preserve, perfect, or validate the Security Interest in the CoUateral in favor ofthe 
EPA. Grantor agrees to pay aU costs and fees cormected with the filing of all financing, 
continuation, termination or similar statements reasonably filed by the EPA in connection with 
this Security Agreement The EPA is hereby appointed as the Grantor's attorney-in-fact to file 
aU financing or continuation statements and to do such other acts as the EPA may reasonably 
deem appropriate to perfect and continue perfected the Securify Interest created by this Security 
Agreement or to protect the CoUateral. . 

(b) Escrow Fund. The Grantor agrees to duly execute and deHver the Escrow Agreement 
to the EPA and cooperate witii the EPA and the Bank in titie estabHshment and maintenance of 
the Escrow Fund until the termination oftiie Escrow Agreement and the final disposition ofthe 
Escrow Fund in accordance with the terms oftiie Escrow Agreement Funds deposited in the 
Escrow Fund shall be managed, administered and withdrawn from the Escrow Fund ui 
accordance with the terms and provisions ofthe Escrow Agreement, 

• (c) Further Assurances. To tiie extent not included in the foregoing, the Grantor shall, 
from time to time at the Grantor's expense, promptiy execute and deHver all fiirther agreements, 
instruments, and documents, and take all fiirther action, that may be necessary in order to create, 
perfect, or protect the Security Interest granted or purported to be granted hereby or to enable the 
EPA to exercise and enforce its rights and rranedies hereunder with respect to tiie CoUateral. 



4. , Representations and Warranties. The Grantor hereby represents and warrants as ofthe 
date hereof as foUows: 

(a) Titie: No Otiier Liens. The CJrantor has fuU power and authority to grant the Security 
Interest in and to the CoUateral hereunder. The Grantor is the legal and beneficial owner ofthe 
CoUateral in existence on the date hereof free and clear of any and aU liens, pledges, 
encumbrances, charges, or security interests other than a "Pemtitted Encumbrance." "Permitted 
Encumbrance" shaU mean the Security Interest created by this Security Agreement. Ex:cept with 
respect tb the Permitted Encumbrance, no security agreement financing statemrait or other 
pubHc notice with respect to all or any part ofthe CoUateral is on file or of record in any pubHc 
office. 

(b) Perfection Representations. The exact legal name ofthe (jrantor is Garvey Elevator, 
Inc., the Grantor is a duly formed and vaHdly existing corporation organized under the laws of 
the State of Kansas, and its certificate of incorporation is duly filed with the Secretary of State of 
the State of Kansas. The Grantor's chief executive office is located at 2918 Wingate Street P.O. 
Box 9600, Fort Worth, Texas 76147. The Escrow Account is held, maintained, and administered 
by the Escrow Agent 

(c) (Dther Perfection Matters. Subject to compHance with the perfection, other 
requfrements ofthe UCC, and to the effects of bankruptcy, insolvency, reorganization, 
receivership, moratorium and other similar laws affecting the rights and remedies of creditors 
generally,.this Security Agreement creates a vaHd, continuing, and perfected first-priority security 
interest in the CoUateral in favor ofthe EPA, subject to no Hens or security interests other than 
the Permitted Encumbrance, and is enforceable as against creditors ofthe Grantor. 

5. Covenants and Agreements. The Grantor hereby covenants and agrees that the Grantor 
shaU observe and fulfiU, and shall cause to be observed and fiilfiUed, each and aU ofthe 
follovdng covenants until aU ObHgations have been indefeasibly paid and performed ui fiiU or 
this Security Agreement has terminated in accordance with its terms: 

(a) Legal Status. The Grantor shaU not change its name, place of business, chief 
executive office, or its mailing address, or change its type of organization or jurisdiction of 
organization, witiiout notifying EPA in writing at least 60 days in advance of any such change. 

(b) Prohibition Against Transfer of Collateral. The Grantor shall not dispose of any part 
ofthe Collateral, whether in one or a series of fransactions, or otherwise undertake disposal of 
any ofthe CoUateral, except as permitted pursuant to this Security Agreement and the Escrow 
Agreement 

(c) FiHng Fees. Taxes. Etc. The Grantor shaU pay aU filing, regisfration, and recording 
fees or re-fiHng, re-regisfration, and re-recording fees, and aU federal, state, county, and 



- municipal stamp taxes and otiier similar taxes, duties, imposts, assessments, and charges arising 
out of or in cormection with the execution and deHvery of this Security Agreement 

(d) Maintenance of CoUateral Records. The Grantor shall keep and maintain at all times 
and at its own cost and expense complete records ofthe CoUateral. The Grantor shaU fiimish to 
the EPA such other information regarding the Collateral as the EPA may reasonably request, aU 
in reasonable detail. 

(e) Limitation on Liens on the CoUateral. The Grantor shaU not create, assume, incur, 
suffer to exist or permit to be created, assumed, incurred, or suffered to exist shaU defend the 
CoUateral against and shall take such other action as is necessary to remove, any Hen, pledge, 
charge, security interest encumbrance, or claim on or to the CoUateral, other than the Permitted 
Encumbrance, and shaU defend the right, titie, and interest ofthe EPA in and to any of the 
CoUateral against tiie claims and demands of all persons whomsoever other than with respect to 
the Permitted Encumbrance. 

(f) Location of CoUateral. The Collateral, to the extent not deHvered to ths EPA in 
accordance with tiie terms of this Securify Agreement or disposed of in accordance with the terms 
of the Escrow Agreement, wiU be kept at the Bank. 

6. Remedies: Rights upon Event of Default. Upon the occurrence and during the continuance 
of an Event of Default tiie EPA may do the following: 

(a) Provide written notice to the Escrow Agent dfrecting the Escrow Agent to deHver aU or 
any part ofthe CoUateral to the EPA at any place or places designated by the EPA, it being 
understood that such obligations are oftiie essence under this Securify Agreement; 

(b) Make such payments and do such acts as the EPA may deem necessary to protect, 
perfect or continue the perfection ofthe Security Interest in the Collateral, including, without 
limitation, commencing, appearing, or otiierwise participating in or confrolling any action or 
proceeding purporting to affect the Security Interest in or ownership ofthe Collateral; 

(c) In accordance with apphcable laws, accept the CoUateral in fiiU or partial satisfaction 
ofthe ObUgations; and 

(d) Exercise in respect ofthe CoUateral, in addition to other rights and remedies provided 
for herein or otherwise available to it aU the rights and remedies of a secured party after default 
under the UCC and any relevant laws in any jurisdiction. 

7. EPA Appointed Attoroev-in-Fact Upon the occurrence and during the cnni\-nunnr.p. nf an 
Event of Default and in the EPA's discretion, the Grantor hereby irrevocably constitutes and 
appoints the EPA and any agent thereof, with fiill power of substitiition, as its true and lawfiil 
attomey-in-fact (which appointment as attomey-in-fact shall be coupled with an interest), with fiiU 



autiiority in the place and stead ofthe Grantor and in the name ofthe Grantor or otherwise, from 
time to time, to take any action and to execute any and all documents and iristniments that the 
EPA may deem necessary or advisable to accompHsh the purposes of this Security Agreement in a 
commercially reasonable manner to the extent requfred by the UCC. 

8. No Duty on the EPA'.'; Part; Limitation on the EPA's ObHgations. The powers confened 
on the EPA hereunder are solely to protect the interest in the CoUateral and shall not impose any 
duty upon the EPA to exercise any such powers, including, without limitation, any calls, 
conversions, maturities, tenders, or other matters relating to the CoUateral. The EPA shaU be 
accountable only for amounts tiiat it receives as a result ofthe exercise of such powers. 
Except as provided in the next sentence, anything herein to the confrary notwithstanding, tiie 
Grantor shaU remain Hable under the Escrow Agreement to the extent set forth therein to perform 
all of its duties and obHgations thereunder to the same extent as if this Security Agreement had 
not been executed. The exercise by the EPA of any ofthe rights or remedies hereunder shaU not 
release the Grantor from any of its duties or obligations under the Escrow Agreement unless 
expressly.assumed by tiie EPA in writing. The CoUateral is hereby assigned to the EPA solely as 
security, and the EPA shall have no duty, HabiHty, or obHgation whatsoever with respect to the 
Collateral, including, witiaout limitation, the filing of any continuation statements, unless tiie EPA 
so elects' in writing consistent with its rights under this Security Agreement 

9. Absence of Fiduciary Relation. The EPA in its capacity as beneficiary ofthe Security 
Interest is not a fiduciary of, or shall owe or be deemed to owe any fiduciary duty to, the Grantor 
or any other party. _ 

10. Notices. AU notices, demands, requests, and other communications reqiured or permitted 
hereunder shall be in writing and shaU be given in accordance with the Escrow Agreement. 

11. No Waiver Cumulative Remedies. By exercising or failing to exercise any of its rights, 
options, or elections hereunder (without also expressly waiving the same in writing), the EPA 
shaU not be deemed to have waived any breach or default on the part ofthe Grantor or to have 
released the Grantor from any of its obHgations secured hereby. No failure on the part ofthe EPA 
to exercise, and no delay in exercising (without also expressly waiving tiie same in writing) any 
right, power, or privilege hereunder shall operate as a waiver thereof, nor shall any single or 
partial exercise of any such right, powa-, or privilege preclude any other or fiirther exercise 
thereof, or the exercise of any other ri^t power, or privilege. The remedies provided herein are 
cumulative and not exclusive of any remedies provided by law. The EPA shall have all ofthe 
rights and remedies granted under the Escrow Agreement and available at law or in equity and 
tiiese same rights and remedies may be pursued separately, successively, or concurrently against 
the Grantor or tiie CoUateral, at the discretion ofthe EPA. The appHcation ofthe CoUateral to 
satisfy tiie ObHgations pursiiant to the terms hereof shall not operate to release the Grantor from 
its Obligations until payment or performance in fiiU of any deficiency has been made. 



12. Exculpatory Provisions. The EPA shaU not be Hable or responsible in any manner to any 
person for any recitals, statements, representations, or warranties made by the (jrantor or any 
officer tibereof contained in tiiis Security Agreement or in any certificate, report, statement, or 
other document referred to or provided for in, or received by the EPA under or in connection with, 
this Security Agreement 

13. SeverabiHty. In the event any one or more ofthe pro-visions contained in this Security 
Agreement should be held invalid, iUegal, or unenforceable in any respect the vahdity, legaHty, 
and enforceabihty ofthe remaining provisions contained herein shall not in any way be affected or 
impafred thereby. 

14. ' Amendment This Security Agreement may not be modified, amended or otherwise 
changed in any manner, except by written amendment executed by the (jrantor, subject to prior 
written approval ofthe EPA of any such modification, amendment or change. 

15. Successors and Assigns. This Security Agreement shaU be binding upon and inure to the 
benefit oftiie Grantor and its successors and assigns, as well as the EPA and any successor agency 
thereto. 

16. Headings. Article and Section headings used herein are for convenience of reference onl)', 
are not part of this Security Agreement, and are not to affect the construction of̂  or to be taken 
into consideration in interpreting, this Security Agreement. 

17. Governing Law. This Security Agreement shaU be govemed by, and constmed in 
accordance wdth, the laws of the State of Nebraska. 

18. Entfre Agreement The terms of this Security Agreement the Agreement, the AOC and 
the Escrow Agreement are intended by the parties hereto as a final expression of their agreement 
•with respect to the subject matter hereof, and may not be contradicted by evidence of any prior or 
contemporaneous agreement The parties fiirther intend that this Security Agreement constitutes 
the complete and exclusive statemait of all related terms, and that no extrinsic evidence 
whatsoever may he infroduced in any proceedings (whethCT judicial or otherwise) invol-ving this 
Security Agreement, except for any fiiture Record of Decision, Action Memorandum, Consent 
Decree, Adminisfrative Order on Consent, Unilateral Adminisfrative Order, and/or any other 
dfrective to be issued by EPA for the Site or any evidence of a subsequent written amendment to 
this Security Agreement 

19. Continuing Security Interest Termination. This Security Agreement shaU create a 
continuing Security Interest in the CoUateral and shall remain in fitil force and effect for the 
benefit ofthe EPA until the date that the Escrow Agreement terminates in accordance with its 
terms. Upon the happening of such event the Security Interest granted hereby shall terminate. 
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IN WITNESS WHEREOF, the parties hereto have caused this Security Agreement to be duly 
executed as of the d ^ and year fitst above written. 

GARVEY ELEVATORS, INC, as Grantor 

Name: l'̂ y4Wt> f ' ( l ^ ' ^S j 
r i t i c : _ ^ " ^ Titie: __ritt£i^£iJi-

.j 2005, before me, the 

STATE OF TEXAS, 

C O U N T Y Of TARRANT. 

BE IT REMEMBERED, that on this ̂ U - day of 
undeisigned, a Kotaiy Public m and for the county azTd state^oressid, came Richard F. Garvey, 
President of Garvey Elevators, Inc., who is personally known to me to be the same pereon who 
executed, as such officer, the within instrument of writing on behalf of said corporation, and such 
person duiy acicnowledged the execution ofthe same to be the act and deed of said corporation. 

IN WITNESS WHEREOF, I have hereunro set my hand and affixed my notarial seal on the day 
and year last above written-

(Seal) 

Notary Public 

My Appointment Expires: ^ ' / • ' t i a 

££LMI. n A.M^.^ 

CAnaasLUNQS 
NOTARY PUBUC 
STATE OFTBCAS 

MycoMusaoN EXPIRES o H f a e s 

TDTflL p.01 



U.S. ENVIRONMENTAL PROTECTION AGENCY 

CEC 
DfrectdJV^TOerfimd Division 
U.S. EnvfronmentaTProtection 

Agency, Region VII 
901 North 5* Sfreet 
Kansas City, Kansas 66101 



FINANCING STATEMENT FILINGS 

Debtor: Garvey Elevator, Inc. 

Secured Party: United States Envfronmental Protection Agency, an agency of th& 
federal government oftiie United States of America 

.Turisdictionrs): Secretary of State ofthe State of Kansas 

10 



Exhibit "C" 

Fee Schedule 



ft 
^UP Morgan 

Schedule of Fees 
for 

Escrow Agent Services 

New Account Acceptance Fee $ 750_Wafved 
Payable upon Account Opening 

Minimum Administrative Fee $2,000 
Payable Upon Account Opening and in Advance 
each year in which we act as Escrow Agent 

ACTIVITY FEES: 
Activity fees will not te assessed for any month in which fewer than 10 transactions occur. 

Disbursements 

Per Check 
Per Wire U.S. 

Intemational 

Receipts 

Per Deposit 

$ 
$ 

$ 

$ 

35 
35 

100 

10 

Investments 
Per directed buy/sell $ 75 
Tlie Investments fee will be waived if JPMorgan's Money Market Account sweep product offered 
by JPMorgan's Escrow Group is the selected investment. 

A one (1) year Minimum Administrative Fee will be assessed for any account that is 
funded. The account will be invoiced in the month in which the account is opened and 
annually thereafter. Payment of the invoice is due 30 days following receipt 

Modiffcation of Fees: 

Circumstances may arise necessitating a change in the foregoing fee schedule. The Bank 
will attempt at all times, however, to maintain the fees at a level that is fair and reasonable 
in relation to the responsibilities assumed and the duties performed. 

Additional Disclosures: 

• The escrow deposit shall be continuously invested in a JPMorgan Money Market 
Account The Minimum Adminisfrative Fee would include a supplemental charge up to 



25 basis points on the escrow deposit amount if another investment option were 
chosen. 

• This proposal is subject to our review and acceptance of the documentation 
governing the transaction, transaction structure, final determination of our duties and 
responsibilities and satisfactoty due diligence review of the parties to the agreement 

Compliance: 
• To help the government fight the funding of terrorism and money laundering activities, 

Federal law requires aii financial institutions to obtain, verify, and record informa-tion 
that identifies each person who opens an account When an account is opened, we 
will ask for infomiation that will allow us to identify relevant parties. 



Appendix B 

Site Map 
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Appendi rC 

ENVrRONMEPO'AL PROTECTION EASEMENT 
AND 

DECLARATION OF RESTRICTIVE COVENANTS 

1. This Envfronmental Protection Easement and Declaration of Restrictive Covenants is 
made this day of , 2005, by and between AGP Grain Marketing, LLC. 
("Grantor"), having an address of ; 
and ("Grantee"), having an address of . 

WHNESSETH: 

2. WHEREAS, Grantor is the owner of a parcel of land located in the county of Adams, 
State of Nebraska, more particularly described on Exhibit A attached hereto and made a part 
hereof (tiie "Property"); and 

3. WHEREAS, tiie Property is part of tiie Garvey Elevator Superfimd Site ("Site"), -wifli 
respect to which the U.S. Envfronmental Protection Agency ("EPA"), pursuant to 40 C.F.R. § 
300.415 ofthe National Oil and Hazardous Substances Pollution Contingency Plan ("NCP"), has 
initiated response actions; and 

4. WHEREAS, in an Agreemait between Grantor and the United States, Docket 
No. CERCLA-07-2005-0268 ("Agreement"), Grantor agreed to conduct certain actions that are 
generally described as follows: 

Pay $2,050,000.00 into an Escrow Fund to be used for investigation and cleanup actions 
at the Site, and implement institutional cohfrols to prevent exposure to contaminated soil and 
groundwater, and 

5. WHEREAS, the parties hereto have agreed 1) to grant a permanent right of access over 
the Property to the Grantee for purposes of implementing, faciHtating and monitoring the 
response actions to be performed at the Site; and 2) to impose on the Property use restrictions as 
covenants that will run with the land for the purpose of protecting human health and the 
envfronment; and 

6. WHEREAS, Grantor wishes to cooperate fully with the Grantee in the implementation of 
all response actions at the Site; 

NOW, THEREFORE: 

7. Grant: Grantor, onbehalf of itself and its successors and assigns, in consideration ofthe 



terms ofthe Order, hereby covenants and declares that the Property shall be subject to the 
restrictions on use set forth below, and do give, grant and convey to the Grantee, and its assigns, 
with general warranties of titie, subject to easements, reservations, restrictions of record, lieas or 
encumbrances that are ̂ proved by EPA, 1) the perpetual right to enforce said use restrictions, 
and 2) an environmental protection easement ofthe nature and character, and for the purposes 
hereinafter set forth, with respect to titie Property. 

8. Purpose: It is the purpose of this instrument to convey to the Grantee real property rights, 
which will run with the land, to facihtate the cleanup of past envfronmental contamination and to 
protect human health and the envfronment by reducing the risk of exposure to contaminants. 

9. Restrictions on use: The following covenants, conditions, and restrictions apply to the 
use ofthe Property, run with the land and are binding on the (jrantor. Unless otiierwise approved 
in writing by EPA, (jrantor shall not; 

a) Utilize the ground water underlying the Property for hmnan use or 
consumption; 

b) Cause or allow a disturbance ofthe subsurface ofthe Site; and 

c) Use the Property for residential purposes. 

10. Modification of restrictions: The above restrictions may be modified, or terminated in 
whole or in part, in writing, by the Grantee. If requested by the (jrantor, such writing will be 
executed by the Grantee in recordable form. 

11. Envfronmental Protection Easement: (jrantor hereby grants to the Grantee an irrevocable, 
permanent and continuing right of access at all reasonable times to the Property for the purposes 
of: 

a) Implementing any response actions at and near the Site; 

b) Verifying any data or information submitted to EPA; 

c) Verifying that no action is being taken on the Property in violation ofthe terms of this 
instrument or of any federal or state envfronmental laws or regulations; 

d) Monitoring response actions on the Site and conducting investigations relating to 
contamination on or near the Site, including, without limitations, sampling of water and 
specifically, without hmitation, obtaining split or duplicate samples; 

12. Reserved rights of (jrantor (jrantor hereby reserves unto itselî  its successors, and 
assigns, all rights and privileges in and to the use ofthe Property which are not incompatible "with 
the restrictions, rights and easements granted herein. 

13. Nothing in this document shall limit or otherwise affect EPA's rights of entry and access 



or EPA's authority to take response actions imder CERCLA, the NCP, or other federal law. 

14. No Public Access and Use: No right of access or use by the general pubhc to any portion 
of the Property is conveyed by this mstiiument. 

15. Notice requfrement: (jrantor agrees to include in any instrument conv^dng any interest 
in any portion ofthe Property, including but not limited to deeds, leases and mortgages, a notice 
which is in substantially the following form: 

NOTICE: THE INTEREST CONVEYED HEREBY IS SUBJECT TO AN 
ENVIRONMENTAL PROTECTION EASEMENT AND DECLARATION OF 
RESTRICTIVE COVENANTS, DATED , 200_, RECORDED IN 
THE PUBLIC LAND RECORDS ON , 200 , IN BOOK , PAGE 

, IN FAVOR OF, AND ENFORCEABLE BY, THE UNTTED STATES OF 
AMERICA. 

Within thirty (30) days ofthe date any such instrument of conveyance is executed. Grantor must 
provide Grantee with a tme copy of said instrument and, if it has been recorded in the public land 
records, its recording reference. 

16. Adrninisfrative jurisdiction: The federal agency having administrative jurisdiction over 
the interests acqufred by the United States by this instrument is the EPA. 

17.- Enforcement: The (jrantee shall be entitled to enforce the terms of this instrument by 
resort to specific performance or legal process. All remedies available hereunder shall be in 
addition to any and all other remedies at law or in equity, including CERCLA. Enforcement of 
the terms of this instrument shall be at the discretion ofthe Grantee, and any forbearance, delay 
or omission to exercise thefr rights under this instrument in tiie event of a breach of any term of 
this instrument shall not be deemed to be a waiver by the (jrantee of such term or of any 
subsequent breach ofthe same or any other term, or of any ofthe rights ofthe Grantee under this 
instrument. 

18. Damages: Grantee shall be entitied to recover damages for violations ofthe terms of this 
instrument, or for any injury to the removal action, to the public or to the envfronment protected 
by this instrument. 

19. Waiver of certain defenses: Grantor hereby waives any defense of laches, estoppel, or 
prescription. 

20. Covenants: Grantor hereby covenants to and with the United States and its assigns, that 
the Grantor is lawfully seized in fee simple ofthe Property, subject to easements, restrictions and 
reservations of record, hens or encumbrances that are approved by EPA, that the Grantor has 
good and lawful right and power to sell and convey it or any interest therein, that the Property is 
free and clear of encumbrances, except those noted on Exhibit B attached hereto, and that the 
(jrantor will forever warrant and defend the titie thereto and the quiet possession thereof. 



21. Notices: Any notice, demand, request, consent, approval, or communication that any 
party desfres or is requfred to give shall be in writing and shall either be served personally or sent 
by first class mail, postage prepaid, addressed as follows: 

(jrantor: 
AGP (jrain Marketing, LLC 
Attn: Legal Department 
12700 West Dodge Road 
Omaha, Nebraska 68154 

(jrantee: 
Address 

22. General provisions: 

a) Confrolling law: The interpretation and perfomiance of this instrument 
shall be govemed by the laws ofthe United States or, if there are no apphcable federal laws, by 
the laws oftiie state of Nebraska. 

b) Liberal constmction: Any general mle of construction to the contrary 
notwithstanding, this instrument shall be hberally construed in favor ofthe grant to effect the 
purpose of this instrument and the pohcy and purpose of CERCLA, 42 U.S.C. § 9601 et seq. If 
any provision of this instrument is found to be ambiguous, an interpretati'on consistent with, the 
purpose of this instrument that would render the provision vahd shall be favored over any 
interpretation that would render it invalid. 

c) Severability: If any provision of this instrument, or the appUcation of it to 
any person or circumstance, is found to be invalid, the remainder ofthe provisions of this 
instrument, or the apphcation of such provisions to persons or circumstances other than those to 
which it is found to be invaUd, as the case may be, shall not be affected thereby. 

d) Entire Agreement: This instrument sets forth the entire agreement ofthe 
parties with respect to rights and restrictions created hereby, and supersedes all prior discussions, 
negotiations, understandings, or agreements relating thereto, all of which are merged herein. 

e) No Forfeiture: Nothing contained herein will result in a forfeiture or 
reversion of Grantor's titie in any respect. 

f) Successors: The covenants, terms, conditions, and restrictions of this 
instrument shall be binding upon, and inure to the benefit of, the parties hereto and thefr 
respective personal representatives, heirs, successors, and assigns and shall continue as a 
servitude running in perpetuity witii the Property. The term "(jrantor", wherever used herein, and 
any pronouns used in place thereof, shall include the persons and/or entities named at the 
beginning of this document, identified as "(jrantor" and thefr personal representatives, hefrs, 
successors, and assigns. The term "Grantee", wherever used herein, and any pronouns used ui 



place thereof̂  shall include the persons and/or entities named at the beginning of this document, 
identified as "Grantee" and thefr personal representatives, heirs, successors, and assigns. The 
rights ofthe (jrantee and Grantor imder tiiis instrument are freely assignable, subject to the notice 
provisions hereof 

g) Termination of Rights and Obhearions: A party's rights and obligations 
under this insfrument terminate upon fransfer ofthe party's mterest in the Property, except that 
Uabihty for acts or omissions occurring prior to fransfer shall survive fransfer. 

h) Captions: The captions in this instrument have been inserted solely for 
convenience of reference and are not a part of this instrument and shall have no effect upon 
construction or interpretation. 

i) Counterparts: The parties may execute this instrument in two or more 
coimterparts, which shall, in the aggregate, be signed by both parties; each counterpart shall be 
deemed an original instrument as against any party who has signed it In the event of any 
disparity between the counterparts produced, the recorded counterpart shall be confrolling. 

TO HAVE AND TO HOLD unto tiie United States and its assigns forever. 



IN WITNESS WHEREOF, (jrantor has caused this Agreement to be signed in its 
name. 

Executed tiiis day of , 200 . 

AGP Grain Marketing, LLC: 

By: 

Its: 

STATE OF NEBRASKA) 
) ss 

COUNTY OF ) 

On this day of , 200 , before me, the undersigned, a Notary Public in and for 
the State of Nebraska, duly commissioned and swom, personally appeared 

, knov̂ m to be the of ___, the 
corporation that executed the foregoing instrument, and acknowledged tiie said instrument to be 
the free and voluntary act and deed of said corporation, for the uses and purposes therein 
mentioned, and on oath stated that they are authorized to execute said instrument. 

Witness my hand and official seal hereto affixed the day and year written above. 

Notary Pubfic in and for the 
State of Nebraska 

My Commission Expfres: 

This declaration is accepted this day of , 200 . 

By: 



This declaration is accepted this day of _^ , 200 . 

U.S. ENVIRONMENTAL PROTECTION 

AGENCY 

By: 



F.YHTRIT A 

LEGAL DESCRIPTION OF THE PROPERTY 
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LIST OF PERMITTED TITLE ENCUMBRANCES 


